voery  LimeE Roce  Scmoc Disrer =

BEFORE THE ACADEMIC FACILITIES REVIEW BOARD

HEARINGS ON APPEALS OF DETERMINATIONS
CF THE
STATE OF ARKANSAS
DIVISION OF PUBLIC SCHOOL ACADEMIC
FACILITIES AND TRANSPORTATION

EXHIBITS

ADE EXHIBIT "A"

To be incorporated by reference to all hearings:
2012 Master Plan/Partnership Program Guidelines for
2013-2015 Biennium

ADE EXHIBIT "B"

Summary Minutes of Review Board (07/18/13)

CABOT SCHSQL DISTRICT

ADE EXHIBIT\ONE (1)
Appeal Lekter to ADE from Dr. Thurman re:
No Suitability Need (06/12/13)

ADE EXHIBIT TWO\(2)
Appeal Letter\to ADE from Dr. Thurman re:
Disapproved Degision (06/17/13)

CABOT EXHIBIT ONE
Program of Reguinements Summary

CABOT EXHIBIT TWO (2)
Rule 4.03 and 4.03.

CABOT EXHIBIT THREE (3)
Floor Plan

CABOT EXHIBIT FOUR (4)
Photographs of Current Space

Sharon Hill Court Reporting
{501) 847-0510




GENOA CENTRAL SCHOOL DISTRICT

EXHIBIT ON (1)
Misc. Fetters and Documents

NORTH LITTLE ROCK SCHOOL DISTRICT

ADE EXHIBIT ONE (1)
Appeal of Written Determination filed 06/25/13 by

NLR School District

NLR EXHIBIT ONE (1)
Strategic Planned Projects

NLR EXHIBIT TWO {2)
Existing School Suitability Review

NLR EXHIBIT THREE (3)
Affidavit of Scott Copas

NLR EXHIBIT FOUR (4)
Affidavit of Chad Davidson

NLR EXHIBIT FIVE (5)
Affidavit of Brad Kiehl

NLR EXHIBIT SIX (6)
Affidavit of Aliza Jones

NLR EXHIBIT SEVEN (7)
Summary of the Argument

FORREST CITY SCHOOL DISTRICT

)
from Supt. Hughes to ADE w/ Attachments

ADE EXHIBIT ONE
Appeal Lett
(06/19/13

FORRECT CZTY EXHIBIT ONE (1}
“lation of Documents and Photographs

{Cont.}

Sharon Hill Court Reporting
(501) 847-0510




RECEIVED
BEFORE THE ACADEMIC FACILITIES REVAIVWORNEPS OFFICE

APPEAL OF WRITTEN DETERMINATIONUN 9 5 2013
OF THE DIVISION OF PUBLIC SCHOOL

ACADEMIC FACILITIES AND TRANSEPRRHRENY OF EDUCATION

CONCERNING PARTNERSHIP PROG,
OF THE NORTH LITTLE ROCK SCHOOL B RIAF DIVISION |

L._INTRODUCTION/STATEMENT OF ISSUE

COMES NOW the North Little Rock School District (District), pursuant to Section 6.00 of the
Cofnmission for Arkansas Public School Academic Facilities and Transportation Rules Governing
Appeals from Determinations of the Arkansas Division of Public School Academic Facilities and
Transportation {Appeals Rules), and Section 8.00 of the Commission for Arkansas Public School
Academic Facilities and Transportation Rules Governing the Academic Facilities Partnership Program
(Pértnership Rules), and submits this appeal to the Academic Facilities Review Board (Board) of the
written determination of the Division of Public School Academic Facilities and Transportation (Division),
only as to that part of the Partnership Project submission concetning the construction of five (5) new
elementary schools and the inclusion of the Pike View School space in its suitability analysts in that part
- of the Partnership Project analysis.

Specifically, the District contends that the Division acted outsidle the legal authority vested in it
by improperly including the square footage contained in the Pike View School building in its suitability
review of the elementary school projects based on Arkansas law and regulations govemning the
Partnership Program, In the alternative, based upon Section 4,03 of the Partnership Rules, the Pike View
facility should be excluded from the space calculation as a prudent and resourceful re-use of that facility
by the Disfrict.

. REGULATORY ANALYSIS OF THE FACTS

On or about March 1, 2012, the District submiited its Master Plan and requests for state

paftnership assistance o the Division for a comprehensive unique, single, district-wide project. In its

“Master Plan Narrative” (Tab 6 “Master Plan Narrative Summary”) (sitached hereto as Exhibit “1”), the
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District set forth its “Strategic Plan Reconfiguration 2012.” Prior to this project, the District v;ras
comprised of one (1) Pre-K only campus, thirteen (13) elementary schools, one (1) sixth-grade campus,
three (3) middle schools (with one containing an ALE program), one (1) high school campus (Grades 9-
10), one (1) high school campus (Grades -11-12), and one (1) altermtive school (Grades 9-12).. This
Partnership Project planned a district wide reconfiguration which would result in the District having one
(1) Pre-K center, nine (9) elementary schools, one (1) middle school, one (1) high school, and one (1)
alternative school. This plan will cause eight (8) schools to be closed, one (1) K-5 elementary school to

be converted to a Pre-K (Pike View), the current alternative school (Argenta Academy) to be closed, and

- one (1) middle school (Rose City), to be converted into an alternative school (Grades 6-12). In summary,

the number of campuses is_ to decrease from twenty-one (21) campuses to thirteen (13) campuses.

Specifically, Pike View would exclusively house Pre-K students. Section 3.08 of the Partnérship
Rules states that “the configuration or reconfiguration is determined by the school district.” The Pre-K
students wouki be coming to Pike View from the Redwood school, while students previously at Pike
View would attend either a new elementary facility on a school campus for which the Division has
determined the District has no other currently existing appropriate school facilities (new Lakewood
Elementary School) (See Section 3.32.2 of the Partnership Rules) or an academic facility built on an
existing campus with existing educational facilities (Crestwood Elementary School) (See Section 3.32.1
of the Partnership Rules).

The reconfiguration plan submitted by the Disirict fo the Division was applicabie to the entire
District. The plan requires the closure of Belwood, Lynch Drive, North Heights, Park Hill, and Pike
Vit‘wwrr Elementary Schools; Redwood Pre-K; Poplar Street Middle School; and Argenta Academy.
Redwood’s Facility Condition Index (FCI), as contained in the District’s Master Plan submission was
92% (or .92). Redwood is an approximately fifty (50) year old structure, The closure of Redwood will
necessitate the District’s replacement of Pike View’s “academic facility space” with Pre-K space to
accommodate the former Redwood students. All of the District’s elementary campuses with FCIs above
.65 have been authorized by the Division to be replaced or demolished except for Pike View, whose space
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the Division has chosen to count against the District. The Division agrees that Pike View has a FCI of .65
or higher.

a.) Suitability Analysis per Section 3.322 of the Partnership Rules:

Section 3.32.2 of the Partnership Rules is applicable when the Division is conducting a suitability
~ analysis for the purpose of legally determining the prudent and resourceful use of the state’s financial
resources, and the distriét in question is proposing to build a new academic faclhty on a school campus
for which the Division determines there are no other cﬁnently existing appropriate school facilities, '

The effect of the reconfiguration as to Pike View will cause some of the students who formerly
attended the school when it was a K-5 campus fo be redirected to a new elementary facility on a school
campus for which the Division has determined contains no other currently existing appropriate facilities
(new Lakewood Elementary School) ('S_eg.PaItnership Rules, Section 3.32.2). The former Pike View
elementary space is thus being replaced from use as an “academic facility” (i.e., K-12) space with -
another elementary school, and is being reconfigured to non-academic facility space as a Pre-K (See
Partnership Rules, Sections 3.01 and 3.01.3). As a resulf, the Division was required to conduct its
suitability analysis for most of the new elementary schools (Amboy, Boone Park, Glenview, Lakewood
- and Meadow Park) pursuant to Section 3.32.2, as the District is proposing to build new academic facilities

on school campuses for which the Division has determined that there are no other currently existing

appropriate school facilities.
Seciion 3.32.2 requires, in pertinent pait, as follows:

When a school district is proposing to build a new academic ficility on a school campus -
for which the Division determines thete are no other currently existing appropriate school
facilities or the district is currently seeking a separate LEA number for the new academic
facility, the Division shall conipare the total gross square footage required by the POR for .
the proposed facility for the appropriate student grade population to that currently
existing total gross square footage available in the district for the appropriate student
grade population in their final grade configuration less the gross square footage to be
demolished as part of the proposed project. The Division shall also include other

campuses and grades affected by grade reconfigurations as pari of the project. Affer

making the comparison the school will only be deemed to not be suitable and thus

eligible for state financial participation on a proposed facility project for the additional
space required in the POR not currently available in the school district for the appropriate
student population in their final grade reconfiguration.
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Additionally, Section 3.08 of the Partnership Rules states that “the configuration or

reconfiguration is determined by the school district.”

b.) Suitability Analysis per Section 3321 of the Partnerskip Rules:

While the District contends that the proper suitability analysis for the Division to use in this
setting falls under Section 3.32.2 of the Partnership Rules, to the extent that the suitability analysis
process under Secﬁon 3.32.1 would be applicable to this unique, distric-wide reconfiguration, the District
would also receive a favorable suitability analysis as to Pike View, as isshown next.

Section 3.32.1 of the Partnership Rules is applicable when the Division is conducting a suitability
analysis for the purpose of legally determining the prudent and resosrceful use of the state’s financial
resources, and the district in question is proposing to build an academic facility on an existing campus

with existing educational facilities. The effect of the reconfiguration 2 to Pike View will cause some of

. the students who formerly attended the school when it was a K-5 campus to be redirected to an academic

facility built on an existing campus with existing educational facilities (Crestwood Elementary School),
The former Pike View elementary space is thus being replaced from use as an “academic facility” (i.e.,
K-12) space with another elementary school, and is being reconfigured to non-academic facility space
(See Partnership Rules, Sections 3.01 and 3.01.3). As a result, the Division was required to conduct its
suitability analysis for Crestwood Elementary School pursuant to Section 3.32.1, as the District is
préposing to build an academic facility on. an existing campus with existing educational facilities. This
Section requires, in pertinent part, that the Division shall compare the appropriate existing total gross -
square footage space of the existing facility on the campus to the total gross square footage space
requirements of the POR for the proposed new school facility based o the projected student enrollment
by grade level. After making £he comparison, the school will only be deemed to not be suitable and thus
cligible for state financial participation on a proposed facility project for the additional gross square

footage space required in the POR not currently available on the school campus or on other campuses

affected by grade reconfigurations as part of the project.

Page 4 of 8



¢.) Suitability Analysis - Conclusion: The Division was required to conduct a suitability
analysis pursuant to éithér 3.32.1 or 3.32.2 of the Parinership Rules because the District was conducting 3
district-wide Partnership project with a systemic reconfiguration in which it was replacing Pike View (as
well as other elementary schools) and redirecting those students into both new academic facilities on
campuses which the Division had determined contained no other currently existing appropriate facilities
(i.e., the existing facilities had FCIs of greafer than .65), and academic facilities on existing campuses
with existing educational facilities. Under neither scenario should the Division count the Pike View space
against the District. | Pike View has been submitted for reconfiguration as a Pre-K, which is specifically
excluded from the definition of an academic facility and as such may not be counted in the academic
facﬂity space ;.wailable to the District for the project in the final reconfiguration of grades for the project.

d.) FCI of .65 or Higher Analysis: In the alternative, even if the Division does count the Pike
View space against the suitability needs of the District as academic facility space, Pike View space should
still‘not be considered as excess suitability after applying a prudent and resourceful analysis. Section 4.03
of the Partnership Rules requires that when a facility’s FCI is proven to be greater than .65 the district
must show the renovation or replacement of the facility represents a prudent and resourceful expenditure
of state funds to be considered a project. In conducting any analysis ofa specific project under a facilities
master plan, it is important to understand and consider the specific replacements, renovations, and new
construction projects as part of a single, systemic overhaul, This consideration raises two points. First,
the District’s use of the Pike View facility for Pre-K is a pradent and resourcefui use because the other
options (donating the property, selling the aged building, or demolishing the campus) are wastefal and
inefficient when compared to its needed use as a replacement Pre-K forthe children leaving the Redwood
facility. Second, the Division has essentially already declared the project as prudent and resourceﬁxi
t]n%mgh its approval of the Crestwood and Lakewood Elementary projects which will be accepting the
students leaving Pike View. The approval of the projects at these elementary schools begs the question:
why would the Division declare the expansion of capacity at these elementary schools to accept thé Pike
View students if Pike View was still suitable and being used for those students? The rule specifically
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holds a replacement as one route toward proving a usage is prudent and resourceful. The term

“replacement” is not defined by rule. According to Black’s Law Dictionary replacement means “to

supplant with substitute or equivalent.” Furthermore, at no place in the Partrership Rules are districts

limited in the method or manner a facility may be replaced. As to Pike View, the District is replacing the

former Pike View (FCI > .65) academic facility with other academic facilitics in the District by

reconfiguring Pike View as a Pre-K non-academic facility (Section 3.01.3 of the Partnership Rules) and

assigning its students to other elementary schools.

b

2)

. ARGUMENT
The District, in support of its stated position, submits the following points:

Though Section 3.01.3 stafes that facilities used for pre-kindergarten education shall not be
considered academic facilities, numéroils references in 132.1, 3.32.2, and other areas,
specifically state that the existing total gross square footage available in the district (suitability) is
to be viewed in light of their “final grade reconfiguration.” The language of the Rule indicates
that suitability will be assessed according to the grade configusation and available digtrict space at
the completion of the project. This means that the Pike View facility should have been considered
a Pre-K facility when the Division assessed suitability, because that is its proposed repurposing -
and how it will exist in the “final grade reconfiguration.” As aPre-K facility, it would not qualify
under the rule as an academic facility. Therefore, the exclusion of the Pike View space cannot
reasonably be denied by the Division on the basis of suitabilify, and thus is a prudent and
resourceful use of the state’s financial resources;

Even if the Division determines that there is no lack of suiability, as Pike View along with
several of the other former elementary schools have an FCI of higher than .65, the Division has
approved the demolition or replacement of the other elementary schools, even including the old
Glenview Elementary School (FCI of .631) and Belwood Elementary School (FCI of .639), which

have FCI’s under .65. (See Division’s New School Project Suitability Review, attached hereto as
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Exhibit “2”) Pike View has been replaced per Section 4.03 of the Partnefship Rules and as such
has proven a prudent and resourceful use as required by the Partnership Rules. Section 4.03 is an
exception to the portions of the Partnership Rules governing suitability. An appropriate definition
of “replacement”, which is not defined in the Parinership Rules, has been provided above and
clearly covers the actions taken by the District as to Pike View; and

“Prudent and resourceful use of resources” should not be used solely as a measure or excuse to
disallow a pr(;ject, but rather as a determination of whether the proposed project makes
reasonable and customary use of space in order to qualify a project as defined by law and
regulation. Pike View is a part of the unique, district-wide project, which demonsirates that the
project is “prudent and resourceful.” Rather than simply sell or repurpose Pike View, as the
Division is allowing the District to do with the Amboy, Belwood and North Heights Elementary
Schools, which are listed as schools to “close” in the Distriot’s Master Plan Narrative, it is being
replaced/repurposed for other district needs. This is a far more prudent and resourceful use of the
space. As evidenced in the Division’s agreement, if the project is submitted in the future with
Pike View being used as Pre-K space, then the space would notbe counted against the District for
& project related to that campus. This narrow, time-limited application of the Partnership Rules to
only future projects, as opposed to current submissions, is not prudent and resourceful. Every
project is inherently a future project until it is implemented, whether thet occurs in one year or
five years. This fact is emphasized in Section 3.14, in defining the facilities masier plan, which
requires a 6 year strategy and enrollment projections reaching 10 years into the future. Instead,
the District has shown a far more prudent and resourceful use of the space which complies with
state law and regulatioﬁs gbveming this Partnership Project and thus qualifies as prudent and

resourceful. The Pike View project is a prudent and resourceful use of state resoﬁrces, including

but not limited to the following ways:
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o DPike View’s FCI means it is no loﬁger suitable for use as academic facility space; i.e. thé state
will not participate to upgrade or expand Pike View for continued use as an elementary
school;

» The Division has approved the functional replacement of Pike View in participating with the
District in the Lakewood and Crestwood projects; and

e The District has listed the reconfiguration of Pike View fom a Pre-K-5 facility to a strictly
Pre-K facility on its Master Plan, indicating that the District will pay the total costs of the:
rencvation.

IV, CONCLUSION

Wherefore, based upon the above, the District respectfully requests that the Academic Facilities
Review Board find that the Division was in error when it included the square fqotage of the Pike View
campus in its suitability analysis for the five (5) new elementary schools or in the alternative that the
Division was in error when it did not consider Pike View as a prudent and resourceful use of space
pursuant to Section 4.03; and make a finai determination to grant the relief requested as to its Pike View
campus, by increasing the number of square fect eligible for state financial participation from 41,481
square feet for each of the five (5) new elementary schools to 80,063 square feet per school, at the amount
commensurate with the projec-t cost amount and the District’s wedlth index and award the District
appropriate funding accordingly.

The District, pursuant to Section 6.06 of the Appeals Rules, respectfully reserves the right to

request a hearing in fiont of the Academic Facilities Review Board on this appeal.

Sincerely,

Supengtendent, North Little gock;chool District

Executed this 2&‘&day of June, 2013,
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Task 4 Complete a strategic plan using data gathered from study.

Strategic Planned Projects
After the study was conducted and the North Littie Rock School District Board of Education voted
~ to adopt the 5 yr Strategic Plan listed befow. The plan consists of eight K-5 elementary campuses.
There is one new middle school campus and one high school campus. There are also saven
‘school closings, one K-6 converting over to a Pre-K and one afieinative school. See chart below
for detalled reconfiguration of district. See Appendix A & B for Commilted and Planned projects.

Middle NEW MS Re:East | Re:East -| Re:East |-Re:East | Re:East | Re:Fast

"Rase City ' '
150

Middfe Altemative . 612

R TR
NLR High Schoof

East NEWMS 68 183,013 | 192995 | 2,300 2582 | -160
NLR High Schoo! _

West NEW HS 68 419,940 | 480,259 | 3,000 3360 | -12.0
Totals

GRAND TOTAL: 939,208 | 1,271,541 | 9,508 11084 50,0

Note: [Appendix A (Committed Projects List)]
[Appendix B (Future Partnership Projects)]

Exhibit
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RECEIVED
ATTORNEY'S OFFICE
BEFORE THE ACADEMIC FACILITIES REVIEW BOARD |
JUL 35 201

In the Matter of the Appeal of the North Little Rock School Disﬁ‘ .
Proposed Partership Project Numbers 1314-6002-700, 701, 702, 763, PARTMENT OF EDUCATION
GENERAL DIVISION

RESPONSE OF THE ARKANSAS DIVISION OF PUBLIC SCHOOL ACADEMIC
FACILITIES AND TRANSPORTATION

The Division of Public School Academic Facilities and Transportation (“Division”)
respectfully requests that the Academic Facilities Review Board deny the appeal of the North
Little Rock School District and accept the determination of the Division for the following

reasons.

I. SUMMARY OF ARGUMENT

The sole issue in this appeal is whether the Division acted outside of the authority vested
in it by the law and Partnership Rules by including the space at the North Little Rock School
District’s Pike View Elementary School when conducting a suitability analysis for the
coristruction of five new elementary school buildings.

In its Appeal, the North Little Rock School District contends that the Division should not
have included the space at Pike View Elementary as available elementary education space in the
suitability analysis conducted under section 3.3 2.2 of the Partnership Rules. The District teasons
that although Pike View Elementary served K-35 students through the 2012-2013 school year, the
District plans to move those students to & newly constructed facility and replace the K-5 siudents
with pre-K students. The District alleges that because pre-K buildings are not “academic
 facilit[ies]” under the Partnership Rules (and thus not eligible for Partnership fonding), the space
that the District plans to use for pre-K students should not be counted as available space.

The problem with this argument is that Pike View Elementary has space to serve K-3

students (as it did through the 2012-2013 school year), and the District’s desire to move the K-3

1



students out and replace them with pre-K students does not change that fact. In an October 2011
meeting (prior to the District’s submission of its project application), the Division told the
District that the Pike View Elementary space would be counted in the suitability analysis because
the space was available for K-5 students, even though the Districi wanted to re-purpose it for
pre-K use. The District’s desire to change the nature of this building to a non-“academic
facility” that is not eligible for Partnership funding does not change the fact that the space is
available for elementary education, and the Partnership Rules therefore require the Pike View
Elementary space to be included in the suitability analysis. Any other conclusion would
circumvent the Partnership Rules’ suitability process. Under the District’s logic, a school distriet
that wanted to construct new buildings with state financial participation under the Partnership
Program would need only re-purpose onc or more of its buildings to a non-academic use and
then seek Partnership money for the new construction. This would effectively resuit in the
Partnership Program funding non-academic facilities, which violates the law and Rules.

The District also erroneously argues that because the Facility Condition Index (“FCIL”) of
Pike View Elementary is greater than 65% (i.e., to renovate the building would cost more than
65% of the replacement cost) and Section 4.03 of the Partnership Rules thus could authorize its
demolition, that space should not be counted in the suitability anlysis. The problem with this
argument is that the District does not want to (and has not askedto) demolish the building.
Rather, it wants to replace the K-5 students served in the building with pre-K students. At
bottom, the Pike View Elementary space remains available to house X-5 students; consequently,
that space must be counted in the suitability analysis. Furthermore, there are many academic

facilities in use in the state where the FCI is above 65% and nothing in the law or Rules requires



the demolition of such an academic facility. And there is nothing that exempts the space of such
a facility from being included in a suitability calculation.

The North Little Rock School District has requested a hearing.

II. STATEMENT OF FACTS

The North Little Rock School District submitted an application to the 2013-2015
Academic Facilities Partnership Program involving 2 district-wide project, which included the
construction of five new elementary school (K-5) buildings. Aspart of its overall plan, the
District sought to move K-5 students from its Pike View Elementary School to one of the newly-
constructed facilities, and use Pike View to serve pre-K students who previously were housed at
another District building. In performing the suitability calculation as required by the Partnership
Rules, the Division inctuded the space at Pike View Elementary as space available for K-5
education. The sole issue in the present appeal is whether the Division acted outside of the
authority vested in it by the law and Partnership rules by including the Pike View space in the
suitability calculation.

Partnership Program funding is available only for a school district’s “academic facilities.”
See e.g., Ark. Code Ann. § 6-20-2507 et seq. The Partnership Rules provide that “[b]uildings or
spaces . . . used for pre-kindergarten education shall not be considered academic facilities for
purposes of these Rules.” See Commission for Arkansas Public School Academic Facilities and
Transportation Rules Governing the Academic Facilities Partnership Program dated July 2012
(“Partnership Rules”), Rule 3.01.3. Stated differently, school district buildings used for pre-K

programs are not eligible for Partnership Program funding.



“Suitability” is defined and governed by the Partnership Rules. As the District
recognizes, the Rule governing suitability in this maiter is set forth at 3.32.2." See District
Appeal Brief at 4 (“the District contends that the proper suitability analysis . . . falls under
Section 3.32.2). That Section provides in relevant part:

3.32.2 On a New School Campus:

When & school district is proposing to build a new academic facility on a school
campus for which the Division determines there are no other currently existing
appropriate school facilities . . . the Division shall compare the toial gross square
footage required by the POR[?] for the proposed facility for the appropriate

student grade population to that currently existing total gross square footage
available in the district for the appropriate student grade population in their final
grade configuration less the gross square footage to be demolished as part of the
proposed project. The Division shall also include other campuses and grades
affected by grade reconfigurations as part of the project. After making the
comparison the school will enly be deemed to not be suitable and thus eligible for
state financial participation on a proposed facility project for that additional space
required in the POR not currently available in the school district for the
appropriate student population in their final grade reconfiguration.

Partnership Rules, Section 3.32.2 (bold in original, other emphasis added).

In performing the suitability analysis, the Division used the POR to compute the required
total space for one new elementary school. Because the District proposed to build five, the
Division then multiplied that number by five to determine the total required new space for the
five schools. In calculating the existiﬁg K-5 educational space available in the school district,
the Division included that at Pike View Elementary School, which was housing (and continued

to house through the 2012-13 school year) K-5 students. In a meeting between the Division and

' Because both the District and Division agree that suitability in this matter is governed by Rule
3.32.2, the District’s Rule 3.32.1 suitability argument is superfluous and will not be addressed in

this Response.
2 The “POR,” or Program of Requirements, is defined by Section 3.21 of the Partnership Rules

as: [t]he requirements that each new construction project . . . is required to adhere to as the
established minimum adequate components, and total square footage required in a school

construction project.



District held prior to the District’s application for Partnership Program funding for the 2013-15
cycle, the Division told the District that the Pike View Elementary space would be counted in the

suitability analysis because the space was available for K-5 students, regardless of whether the

District wanted instead to use it to house pre-K students.

III. APPLICABLE LAW AND ADMINISTRATIVE RULES

A. Academic Facilities Partnership Program

The statutoty authority for the Academic Facilities Partnership Program is found at Ark.
Code Ann, § 6-20-2507, which vests with the Division the authority to make Partnership
Program funding decisions, The Commission promulgated rules and regulations necessary to
administer this program pursuant to the authority vested in it by Ark. Code Ann, § 6-20-2512.
See Commission for Arkansas Public School Academic Facilities and Transportation Rules
Governing the Academic Facilities Partnership Program dated July 2012 (“Partnership Rules™).
The matter presently before this Board involves the appeal of the North Little Rock School
District from a determination made by the Division regarding the inclusion of space at the
District’s Pike View Elementary School as space available to the District’s K-5 student
population when conducting a suitability analysis under Section 3.32.2 of the Partnership Rules,

See Ark. Code Ann, 6-20-2513 (provides for school district appeal to this Board).

B. Academic Facilities Review Board

The Academic Facilities Review Board was created by Ark. Code Ann, § 6-20-2516 to
hear appeals filed by school districts Partnership Program funding determinations made by the
Division. Pursuant to the authority. vested in this Board by Ark. Code Ann. § 6-20-2516, this

Board, along with the Commission, established procedures for conducting hearings and appeals.



Those procedures are set forth in the Commission for Arkansas Public School Academic
Facilities and Transportation Rules Governing Appeals from Determinations of the Arkansas

Division of Public School Academic Facilities and Transportation dated June 2012 (“Appeal

Rules™).

IV. STANDARD OF REVIEW AND BURDEN OF PROOF
Pursuant to Section 2.03 of the Appeal Rules, the appealing school district has the
“burden of proving that the Division’é written dstermination is not supported by substantial
evidence or is outside the legal authority vested in the Division.” The Appeal Rules define

“substantial evidence™ as follows:

‘substantial evidence’ means relevant evidence that a reasonable mind might
accept to support a conclusion. Substantial evidence is not based upon
speculation and conjecture. A review of substantial evidence is not based upon
whether the facts would have supported a contrary finding by the Division, but
‘whether the facts supported the finding made by the Division.
Appeal Rules, Section 2.04. In this matter, the North Little Rock School District alleges the
Division acted outside of its legal authority by including the Pike View Elementary space in its

suitability calculation, offering two alternate theories. See Appeal Brief at 1. The District has

failed to meet its burden in either case.

V. ARGUMENT
To meet its burden, the District must prove that the law and Rules require the Division to
allow a school district to convert a Partnership Program eligible scademic facility to a non-
academic use and not have that conversion count against the district’s projects in the
determination of suitability. Because the law and Rules contain no such mandate, the District

failed to meet its burden of proving that the Division acted outside the scope of its legal authority



in counting the space at the Pike View Elementary School in the suitability analysis. To the
contrary, the Division acted consistently with the suitability Rules by including as available K-5
space the Pike View Elementary School building. At bottom, the District has space at Pike View
Elementary that it can use (and did use during the 2012-13 school year) to serve its K-5 students,
and the District’s desire to serve pre-K students in that building does not change the fact that the
space is there for K-5 education.

Also, if the District’s logic were followed, it would mean that 2 school district could
reconfigure all of its facilities to pre-K or some other non-academic use and then require the state
to participate financially to build all new facilities without suitability reductions since there
would be no academic facilities to reduce the suitability requirement for the replacement
facilities. The net result would be that the Partnership Program would fund pre-K facilities,
which the law and Rules prohibit. This same reasoning refutes any District suggestion that Rule
3.08 gives a school district some absolute authority to re-configure school buildings in any way it
deems fit (including converting them to a non-academic purpose) yet remain eligible for
Partnership funding. See e.g. District Appeal Brief at 2.

The District’s “FCI*/“prudent and resourceful use of state funds™ argument based on
Rule 4.03 (see District Appeal Brief at 5) likewise must fail. Infact, the FCI (or “Facility
Condition Index,” see Rule 3.13) is irrelevant to this project. The FCI is one of the resources or
guides for the Division to approve or deny a District’s request to replace/demolish a facility
rather than renovate the facility per section 4.03 of the Rules. Ingeneral, when the FCI is above
65%, the Division agrees that the facility may be demolished and replaced. The North Little
Rock School District made no request, however, to demolish or replace the Pike View campus

since the District’s plan was to re-putpose the campus to serve pre-K students, If Pike View



Elementary currently is suitable for the education of pre-K students, the District could continue
to use it to educate K-5 students. There are many academic facilities currently in use in the state
where the FCI is above 65%, and nothing in the law or Rules requires the demolition of such an
academic facility. Nor is the space of these facilities excepted fom the suitability analysis.

Because the Division’s decision was wholly within the anthority vested in it by the law

and Partnership Rules, the Division’s appeal must fail.

VI. CONCLUSION

For the foregoing reasons, the Division respectfully requests that the Board deny the

appeal of the North Little Rock School District and uphold the determination of the Division.

Respectfully submitted,

| 725/26’/3

r, Charles C. Stein, PE, CEFP
Director
Arkansas Division of Public School Academic

Facilities and Transportation






Task 4 Complete a strategic plan using data gathered from study.

Strategic Planned Projects

After the study was conducted and the North Little Rock School District Board of Education voted
to adopt the 5 yr Strategic Plan listed below. The plan consists of eight K-5 eiementary campuses.
There is one new middle school campus and one high schoof campus. There are also seven
school closings, one K-5 converting over to a Pre-K and one allemnative school. See chart below
for detailed reconfiguration of district. See Appendix A & B for Commitied and Planned projects.

: s e G L R T

NLR High School |

East NEWMS 68 183,03 § 192905 | 2100 2582 | 183
West NEW S 68 4199 | 480259 | 3,000 3360 | 120
“Totals

GRAND TOTAL: 939,263 | 1,278,541 | 9,508 11084 | 500

Note: {Appendix A (Committed Projects List)]
[Appendix B (Future Partnership Projects)}
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BEFORE THE ACADEMIC FACILITIES REVIEW BOARD

In the Matter of the Appeal of the North Little Rock School District
Proposed Partnership Prgject Numbers 1314-6002-700, 701, 702, 703, 707

AFFIDAVIT OF SCOTT COPAS

I, SCOTT COPAS, being duly sworn, depose and state:

1. Iam over the age of eighteen (18) years.

2. I am currently the Chief Operating Officer and Executive Vice President of Baldwin Shell, a
general contractor and construction management company.

3. I have worked with Baldwin Shell for 37 years.

4. 1 was appointed to chair the Task Force to the Joint Committee on Educational Facilities (Task
Force), formed by Act 1181 of 2003.

5. [ assisted in the drafting of all of the Acts concerning Arkansas educational facilities, including
Acts on maintenance, funding, and standards.

6. 1also assisted in the drafting of the initial Partnership Rules (Rules) and regulations.

7. I am also ex officio to the advisory committee that reviews the Rules before they are enacted.

8. T wrote the short term and long term plans for the Task Force and created the makeup of the Task
Force.

9. We were tasked with addressing eight (8) mandates in response to the Lakeview case.

10. The Task Force was to recommend what constitutes an adequate educational facility under
Mandate number two (2).

11, The Division was created under Mandate Number eight (8).

12. The Division acts and creates rules because of the findings of that Task Force.

13. In my opinion, North Little Rock School District (NLRSD, the District) has prepared one of the
finest Master Plans to ultimately provide adequate educational facilities to all of the children in
their district that I’ve ever seen.

14. They’ve made hard decisions to abandon buildings with low FCIs and the suitability analysis
indicates that they have been properly penalized for that decision, however, because these
buildings are not suitable for providing the educational and facility adequacy that the District is
trying to achieve and because the prudent use of taxpayer funds called for a complete
reorganization of the District from 21 to 13 campuses, it was the appropriate decision.

15. One of the intentions of the Task Force was for school districts to look at their operations and
reorganize their districts to allow more money to be spent on maintaining facility adequacy and
preventative maintenance instead of maintenance of inadequate buildings.

16. The educational standards of the state of Arkansas can only work if there are adequate facilities
and equipment.

17. The single most troubling issue that the Task Force dealt with was suitability standards being
applied to declining districts.

18. Suppose a district has multiple buildings with fairly low FCIs, but a declining enroliment. The
most prudent action for the district would be to consolidate the students into one building.

19. That district should not have the existing available space counted against it due to an FCI index.
Ifit is in the district’s best interest to move the students intoa single new or renovated building
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20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

that meets all the facility and educational adequacy standards and reduces the operational costs of
the District then that is the prudent use of taxpayer money.

I believe that NLRSD is consolidating their campuses for the purpose of being prudent with the
money the state and the citizens of North Little Rock have given them for the education of
children. I believe this case is no different from the example [ gave.

This program was intended to give incentjves for whole school districts to meet the goals of
providing adequate educational facilities.

Allowing an inadequate building to be applied against the District when the District is attempting
to meet the goals of the law is inappropriate. It was never the intention of the law or the Task
Force to punish such a district.

If I thought NLRSD was repurposing in an attempt to gain more funding from the state, I would
have told the District that action was inappropriate, but I do not believe the District acted
inappropriately here.

I am proud of how the Division has operated, and because I was involved in the writing of the
Rules and Regulations and understand the intent I undesstand that the Division must make
decisions that are not always popular.

Other than the initial funding from the State to the Division, the funding to the Division has been
inadequate to meet the goals intended by the Task Force to provide all adequate and equitable
school facilities within a period of twelve (12) years.

I understand that the Division has the same responsibility of determining the prudent spending of
Partnership Funds.

I agree with the methods of determination as set forth in the Rules and guidelines, however some
rules don’t necessarily work with others.

Just as I mentioned in the example I gave of declining schools, NLRSD has gone far beyond what
I have seen from other school districts to determine the long term operational adequacy standards
for the children of North Little Rock. .

The determination that Pike View is an adequate facility with an FCI of 65+, in my opinion, is
totally inappropriate.

The above statements are true and correct to the best of my knowledge.

FURTHER AFFIANT SAYETH NOT. ’
é;z;’;f‘f Z;/

o
SCOTT COPAS ' ?,

g 745
DATE
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VERIFICATION

STATE OF ARKANSAS )
SS )
COUNTY OF PULASKI )

On this day, personally appeared SCOTT COPAS, known to me to be the person whose name is

subscribed to within this instrument, and executed the same for the purposes contained therein. In witness
whereof, I hereunto set my hand and seal.

SUBSCRIBED AND SWORN BEFORE ME, a notary public, Ehis 7th day of August, 2013.
Notary Public
My Commission Expires: ﬂ-L&kuﬁ}—L}-m

“|||||o|.,,,,
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BEFORE THE ACADEMIC FACILITIES REVIEW BOARD

In the Matter of the Appeal of the North Little Rock School District
Proposed Partnership Project Numbers 1314-6002-700, 701, 702, 703, 707

AFFIDAVIT OF CHAD DAVIDSON

I, CHAD DAVIDSON, being duly sworn, depose and state:

[ am over the age of eighteen (18) years.

I am a facilities coordinator for public school districts.

I’ve done this work for 6 years and one month.

Before I worked as a facilities coordinator, | was an area manager with the Arkansas

Division of Public School Facilities and Transportaion from their inception, for

approximately two years. '

5. Before that, I was a contract employee with the state through the facilities assessment
taskforce of 2004. ‘

6. I’ve worked with approximately 45 districts as a facilities coordinator.

7. 1 became involved with this particular matter when I was requested to provide a review
and thoughts based on my experience as a facilities coordinator.

8. I was not involved in the Application process or with this matter until July 31, 2013.

9. Because I was not involved in the Application process, I am not familiar with North Little
Rock School District’s (NLRSD) application and Master Plan (‘Plan). :

10. Today is the first time I’ve viewed the data.

11. I have read the Partnership Rules (Rules).

12. Rules 3.01.3, 3.32.2, 4.03, and 3.08 are part of the same set- of Partnershlp Rules and in
my experience, the Rules are read together as a whole.

13. Specifically, I read Rules 3.08 and 3.32.2 together and consider these Rules linked for
purposes of use in regard to the “final grade configuration,”

14. The Rules clearly reflect that these sections of the rule are very much linked and are in
line with showing that the appeal of this decision is relevant,

15. The Division’s brief referenced the Facilities Condition Index (FCI) and stated that FCI
was irrelevant. This seems to be contradictory to the fact that FCI was used as
justification for replacement and demolition, which were Justlﬁed at multiple campuses in
the Division’s original decision.

16. FCl is relevant in this case.

17. The Division has used FCI as its justification for approving square footage

18. The Rules provide for replacement.

19. Replacement in the Rules does not mean demolition.

20. The Rules do not state that demolition must occur before replacement may take place.

21. In my work, I have seen districts use replacement without also using demolition.

AW
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25.
26.
27.

28.

29.

30.

31.

23.

24.

. Replacement in this case is a desirable option because it appears to make the most

efficient use of space in the District’s plan to provide education to their students.
In reviewing the strategic plan for reconfiguration for NLRSD, this appears to be a very
streamlined and efficient method and is a prudent and resourceful use of both NLRSD’s
funds and the state’s funds.

Rule 3.08 states that configuration and reconfiguration is determined by the school
district and is laid out in NLRSD’s plan.

From my reading of the Division’s original decision on 'NLRSD’s application, the
Division appears to have approved elements of the reconfiguration plan of the District.
Without full approval of all of the pieces of this plan, the plan does not appear to work.

It seems to me as though the Division is attempting to determine the configuration or
reconfiguration of this District against Rule 3.08 by only approving portions of this
project. :

With reconfiguration in mind, removing the Pike View campus and reconﬁgurmg itto a
Pre-K space, it appears that replacement space has been allocated for the K-35 students
which would have been coming from Pike View with additional space at Lakewood and
Crestwood to account for those students.

The Division, according to the Rules, does not count Pre-K space as suitable space.
When the Division counted Pike View as suitable space, even though the Plan stated the
intended reconfigured use of Pre-K space, the Division’s intention was unclear.

I do not understand why the Division approved the additional space at Lakewood and
Crestwood if Pike View remained suitable space.

The above statements are true and correct to the best of my knowled ge.

FURTHER AFFIANT SAYETH NOT. M M

CHAD DAVIDSON

L&W& 7013

DATE
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VERIFICATION

STATE OF ARKANSAS )
S8 )
COUNTY OF PULASKI )

On this day, personally appeared CHAD DAVIDSON, known to me to be the person
whose name is subscribed to within this instrument, and executed the same for the purposes
contained therein. In witness whereof, I hereunto set my hand and seal.

SUBSCRIBED AND SWORN BEFORE ME, a notary public, on this 1¥ day of August,

2013, .
gz . Oubresiin

Notary Public

My Commission Expires: &’ (O\\" w\\‘ﬂ

GFFIGIAL SEAL - 3
LISA A. WALTERS
NYAE No.72346143

SKI COUNTY
P ton Explres 1-19-2016
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BEFORE THE ACADEMIC FACILITIES REVIEW BOARD

In the Matter of the Appeal of the North Liitle Rock School District
Proposed Partnership Project Numbers 131 4-6002-700, 701, 702, 703, 707

AFFIDAVIT OF BRAD KIEHL

I, BRAD KIEHL, being duly sworn, depose and state:

1. Tam over the age of cighteen (18) years.

2. 1am Principal of the DLR Group and an educational facilities planner.

3. T have been doing educational programming and facilities plarming for fifteen (15) years.

4. 1 have worked. with Bentonville, Fayetteville, Conway, and North Little Rock School
Districts.

5 | have worked in five (5) other states in educational programming and facilities planning
at the Pre-K through 12 level, in addition to Arkansas.

6. 1 am a certified educational facility planner recognized by the Council of Educational
Facilities Planners International (CEFPD).

7 1 am familiar with the Partnership Rules (Rules). _

8. My firm is the master architect having oversight for the programming and planning of
North Little Rock School District’s (NLRSD) Master Plan.

9. My role is as the Project Manager/Architect for the piojects resulting from NLRSD’s
strategic plan.

10. In my role as Educational Planner / Project Manager, I have an excellent understanding
and knowledge of NLRSD’s Master Plan (Plan).

11. T have been consistently involved with this Plan at every stage from the beginning of the
project to the present date.

12. In the formation of the Plan the two goals were educational performance improvement
and fiscal efficiency and responsibility improvement.

13. NLRSD’s priorities were driven by the needs of the students, staff, and community.

14. The community was very involved in the process and NLRSD relied upon
communication with the community in every step of the process. As a result, the Plan
has the full approval of the community.

15. In planning this project, we had 23 collaborative meetings with the comumunity, with over
714 people in attendance. We also conducted a staff survey, a phone survey, and a parent
survey.

16. T believe this Plan represents a prudent and resourceful use of state funds.

17. Since the partership funding was put in place, NLRSD has had need of funding every
year.

18. NLRSD wanted to break the cycle of asking for funding every year for a number of fixes
and instead create a full scale plan for whole district improvement.
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9.

20.

21

22.

23.

24.

25.

26.

27.

28.

25.

31.

32.

By moving to a comprehensive Plan, the district was able to project a savings of $8.3
million per year in operational savings.

[n leu of continuing to ask for Partnership participation every year, the comprehensive
Plan allowed NLRSD to ask for assistance once. NLRSD would then not anticipate a
need to ask for assistance year after year to maintain its facilities.

The community and NLRSD thought the Plan was good for the district and the state
because it allowed the state to provide assistance once and thereafter focus on other
districts’ needs. :

In my experience in educational facilities planning, this Plan is top three in the nation. I
do not know of another district in which a board and district have taken on reconfiguring
their facilities and educational programs to the magpitude of NLRSD’s comprehensive
Plan.

If Pike View’s square footage is held against NLRSD, it will create financial challenges
which will extend the time frame of the strategic Plan.

NLRSD will continue to move forward with this community supported Plan in the future
to complete it.

Counting Pike View’s square footage against NLRSD will require NLRSD to reallocate
funding away from the intended uses in the Plan for other schools and will force the
district to use funding in ways it had not planned or anticipated, causing an extended time
frame in the Master Plan.

The Facilities Condition Index (FCI) was a benchmark to determine whether the state felt
participation in a project was a prudent use of state funds.

The FCI is not irrelevant. It helps us establish a benchmark, along with other measures
we use, to determine the feasibility of renovating or replacing campus projects.

We rely on the FCI along with other characteristics when we evaluate districts, so the FCI
may create challenges for the district.

It is my opinion that the Division does find the FCI relevant and useful. The Division
conducted its own walk-through of campuses to determine FCls.

The FCI is relevant in the Pike View project because it helped NLRSD gauge the

magnitude of improvements necessary to move Pre-K students there and to determine
which buildings continue to be used as a facility.

If Pike View had scored an FCI of .80, the district might have determined that it was
better to demolish that building, but given the FCI of .66, the district relied on the FCl in
deciding to keep Pike View as a Pre-K in its comprehensive Plan. Likewise, the FCI was
instrumental in NLRSD’s decision that Pike View was no longer suitable and
educationally adequate for use as a K-5.

My understanding of the Partnership Rules, as to updating FCI, is that the district has an
opportunity during their Master Plan efforts to reassess and re-evaluate using assessments
done at the district’s cost.
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13 The NLRSD Board elected to have my firm look at the 2004 assessment and either
validate it or provide new information as to the status of their facilities.

34. The FCI determined by DLR group for Pike View was .66.
35. The above statements are true and correct to the best of my knowledge.

BRAD KIEHL

-A—u_\ .T.L"’l"?

Yoo
DATE

FURTHER AFFIANT SAYETH NOT.

Page 3 of 4



VERIFICATION

STATE OF ARKANSAS )
SS
COUNTY OF PULASKI )

On this day, personally appeared BRAD KIEHL, known to me to be the person whose
name is subscribed to within this instrument, and executed the same for the purposes contained
therein. In witness whereof, I hereunto set my hand and seal.

SURSCRIBED AND SWORN BEFORE ME, a notary public, on this 7th day of August,

o %&

Notary Public

My Commission Expires: | OI%
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BEFORE THE ACADEMIC FACILITIES REVIEW BOARD

In the Matter of the Appeal of the Norsh Little Rock School Disivict
Proposed Partnership Project Numbers 1314-6002- 700, 761, 702, 703, 707

AFFIDAVIT OF ALIZA JONES

I, ALIZA JONES, being duly sworn, depose and state:

1. 1am over the age of eighteen (18) years.

2. From 2003 to 2005, I was part of the Legislative Task Force to the Joint Education
Committee (Task Force) as a Project Manager.

3. In 2005, 1 became the planning manager for 75 districts until 2007,

4. Tn 2007, 1 became for a consortium of 19 districts doing facilities master planning and
various types of maintenance and cusiodial review.

5. Ihave held a Registered Educational Facilities Planmer certification since 2010.

6. Tt is my understanding that the FCI has always been a contributing factor in whether
projects were approved.

7. I a building had an FCI higher than .65, it became net prudent to fund more
improvements. In this way, the FCI is relevant.

8. Tn the past, districts have been able to hire a firm or professzonal to do an independent
review for the Division’s consideration.

9. In moving Pre-K students to Pike View fiom Redwood, North Little Rock School District
(NIRSD) repurposed Pike View at the district’s own eXpEnse,

10. I do not believe this is any different than repurposing a gym as storage in that this is
remeving an academic space and making it nonacademic space.

11, NLRSD is eliminating several schools and attempting to move all of their students into
better educational facilities.

12. Reconfiguration of a district is at the distriet’s discretion. The Pike View project is part
of a district reconfiguration, in my opinion.

13. Because NLRSD is using district funding, in my view the district i is free accerdmg to the
Rules to reconfigure the building as a Pre-K without that square footage being counted
against the district.

14. The district should not be penalized for the Pike View square footage because it is a Pre-
K in its final grade configuration and Pre-K is nonacademic space.

15. By including Pike View’s square footage as suitable space for K-35 students, the Division
interferes with NLRSD's ability to reconfigure the district at its discretion.

16. When NLRSD indicated that Pike View would be & Pre-K in its Master Plan (Plan), it
became used as a Pre-K and should have been noted as'a Pre-K for purposes of
ealculating available space. - '

17. Master Plans are for the future of the district. The moment of the usage begins when it is
put into the Master Plan. '
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18. During my time on the Task Force, one of our intentions was to ensure that funding was
provided to the districts for proper maintenance and that funding was given to the most
prudent and resourceful use.

19. The determination of whether a project is a prudent and resourceful use of state funds is
relevant in prioritizing funding.

20, The NLRSD Plan looks like an incredibly resourceful use of state funds. It intends to
climinate eight (8) cathpuses and vastly improving efficiency. Eliminating the costs of
maintaining these aging buildings is the most prudent and resourceful use of state funds.

21, NLRSD would like to make Pike View a Pre-K, but NLRSD is not asking the state to
fund that building. Because it plans to fund the Pre-K from district funds, NLRSD
should not be penalized for that space.

22. The above statements are true and correct to the best of my kupwledge.- _

FURTHER AFFIANT SAYETH NOT. & Qrv‘

ALIZA JO
- 7-£015__,

DATE
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STATE OF ARKANSAS )
SS D)
COUNTY OF $8i48#s *4)

On this day, personally appeared ALIZA JONES, known to me 10 be the petson whose
name is subsctibed to within this instrument, and executed the same for the purposes contained
therein. In witness whereof, I hereunto set my hand and seal.

SUBSCRIBED AND SWORN BEFORE ME, a notary public, on this 7 day of August,

2013,
/)f/’(ﬂ Qd/h.(/}l-\_
Notary Public
My Commission Expites: G-[-R020
SNmARE

BURY
Notary: Puhllc, Arkensas

: County
g::g:;‘lm Exp 21 ZOZUlGomm #1237‘5303
[
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