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ACADEMIC FACILITIES PARTNERSHIP PROGRAM
Nov 9, 2007
PROJECT AGREEMENT
Long Form 
(For Projects Exceeding $20,000)

This Project Agreement (“Agreement”) is made and entered into by and between the Division of Public School Academic Facilities and Transportation (“Division”) and the __________________ School District (“District”), ____________ County, pursuant to Act 2206 of 2005.  

WHEREAS, The Division, created pursuant to Act 1327 of 2005 is a body corporate and politic, an agency of state government and an instrumentality of the State of Arkansas (“State”), performing essential government functions of the State; and


WHEREAS, the District is acting as an agency of state government, performing essential functions of government pursuant to the laws of the State of Arkansas, and


WHEREAS, the District and the Division have approved a Master Facilities Plan describing the classroom facilities needs of the entire student population of the district, and the total budget for the Public School Academic Facilities Project (“Project”); and


WHEREAS, the District and the Division acknowledge that for funding and planning purposes, the Project is anticipated to commence on _________ and be completed on _________.  

NOW, THEREFORE, in consideration of the mutual promises herein contained, the District and the Division agree to cooperate in the design, construction and terms described herein and as follows.
I.     AGREEMENT APPLICABILITY
This Project Agreement will become applicable upon the signing of both parties and be effective on the date signed by the Director of the Division of Public School Academic Facilities. The district certifies that scope planning and financial planning have been completed prior to the project application submission. Preliminary design through project concept or schematic drawings must be presented prior to the signing of this agreement.  No additional aspect of the Project will proceed prior to the signing of this Agreement. By signing, the District certifies that it has not begun the Project beyond the steps outlined above.  The signing of this agreement certifies that the Commission for Public School Academic Facilities and Transportation (“Commission”) has approved the Project and funding under the Academic Facilities Partnership Program. The District further acknowledges by signing that, should it be determined that the Project began prior to the signing of this agreement, the Commission may exercise one of the following options: (1) Exercise its authority for Project disapproval, (2) Declare any Project aspects undertaken prior to the signing date ineligible for Program funds, or (3) Require the District to modify any plans and or contracts such that they are in conformance with the provisions of this Agreement. The district agrees that should any of these options be exercised by the Commission, the agreement will be amended and the State Financial Participation adjusted accordingly. The Commission may also exercise their option to amend the agreement should the plan review or the approval of a variance, request by the District, change or alter the initial State Financial Participation as stated on the agreement.

The parties agree to exercise good faith in the execution of this Agreement and the completion of the requirements set forth herein, and that both parties will endeavor to follow and implement the aspects of the Program. 
II. SCOPE OF THE PROJECT
A. The parties agree that the Project shall be described as follows; 
District inserts detailed scope of work here.




(Do not attach the application as the scope)
B.
The Division and the District agree that the Project will, where applicable, comply with the Arkansas Public School Academic Facility Manual and Division policies and rules, unless a variance is requested and approved by the Division.  Requests for any variance to the Arkansas Facility Manual will be submitted to the Division prior to or at the time of submission of schematic plans or project concept and to prior to the signing of this agreement. The District shall not use any of the Project constructed pursuant to this Agreement for any purpose other than as an academic facility, as that term is defined in Ark. Code Ann. § 26-20-2502.
C.
Total budget for the Project is ($______________). 

State’s share of the total Project budget shall be ($____________). 
      The District’s local share of the total Project budget shall be ($______________), as set forth in Article IV. of  this Agreement.

D. The District shall provide to the Division, at the time of the signing of this agreement, data on the programmed amounts of budget elements and, at the completion of the Project, data on the actual cost of the Project programmed elements, inclusive of all changes.
III. RESPONSIBILITIES DURING COURSE OF PROJECT
Upon execution of this Agreement, the Division and District shall be responsible for the following:
School District
Division   
Determination of Project Scope
Review and Approval

(Partnership Project Application)
(Application Review)

Architect/Engineer, Construction
Contract Review Prior to
Manager (if desired), Construction
Finalization
Contractor Selection Process
Submittal of Project Drawings
Plan Review
Site Selection and Request
Site Review in Accordance
 
With Existing State Law and


Facility Manual

Request for variance consideration                Division Plan Review and                      
to  The Arkansas Facility Manual                  Variance Determination
Educational Program Choices,
Approval of Design in Accordance 

Design and Material Choices
With Current State Law and



Facility Manual
Recommend Special Conditions
Approval of Final Bid Documents 

Documents

Bid Procedures
Recommend Standard Contract
Documents
Submission of Project Approval
Final Project Approval

Forms and State Reviews
Recommendation of Award,
Final Bid Review

Notification of Bids
Fund Management in Accordance
Audit Option.
With Arkansas Department of 
Education Accounting Guidelines

Provide Maintenance Plan/Certification
None

A. The project review and approval schedule will be as outlined in Appendix A.

B. Any property interest of the State during, and subsequent to construction of the Project, extends only to the extent necessary to facilitate financing the Project.  The District will continue to possess all other lawful rights, obligations and interests in the Project.
C. Site Selection:  If applicable, prior to commencement of the design of a new construction project, the District shall submit a description of the site selected for a facility, for the Division’s review and approval.  In the event of an unforeseen condition requiring environmental remediation of the site, the District shall be solely responsible for the costs.

IV.
SCHOOL DISTRICT SHARE OF THE BASIC PROJECT COST
A.
The signing of this Agreement will serve as certification by the District that the local share amount listed in Section II has been appropriated, budgeted and made available to support the District’s share of this Project. It further certifies that funds are of the type indicated below. The Division reserves the right to audit the funds allocated by the District to the Project Fund or any expenditure related to the Fund or the Project at any time. The method of financial accountability for any project funds will be as established by the Arkansas Department of Education.
B.
Funded from bond proceeds: ($__________). (The school district is responsible for the administration of the bond sale (if applicable), all necessary notices and cost associated therewith. The proceeds of any such bonds or notes, except any premiums, accrued interest and interest included in the amount of the bonds or notes, shall be used first to retire any bond anticipation notes issued by the District for the Project).
C.
Funded from locally donated contributions: ($__________________).

(To include letters of credit, moneys donated or contributions spent directly by a third party.)
D.
Funded from Grant sources: ($___________________). 

(Specify origin of Grant and any special conditions that might affect this Project as a result of the grant award.)
E. Funded from operational fund balances: ($_______________).

(To include   Maintenance Escrow accounts.)
V.
STATE SHARE OF PROJECT COST
A.
The Division shall certify to the Department of Education the State’s portion of the Project cost, to transfer the State’s portion of the Project cost, or the applicable portion thereof, which shall then be transferred to the District as may be necessary to pay obligations incurred pursuant to the terms of this Agreement. The District will submit payment requests to the Division, in a format provided in Appendix B. Payment requests for the design contract will be submitted in accordance with the design schedule in the contract. Payments to the district, as state share of the construction contract, will begin one month after the Notice to Proceed is issued and each month thereafter with the final payment request being made at final Project closeout. This procedure applies to contracts whose duration is greater than six (6) months or whose total project cost exceeds $20,000. The Division will make payments to the District, of its prorated share of the project cost, commensurate with the contract invoices.
B.
The amount of the state’s appropriation to be encumbered for the Project in each fiscal biennium shall be determined by the Division based on the Project’s estimated construction schedule.  In each subsequent biennium, in order to complete the Project per the construction schedule, the approved Project will have priority for state funds over new Projects for which initial state funding is sought.
C.
The State’s share of the Project cost is limited to new construction on academic facilities as defined by Arkansas statute. Project funding, if applicable, as may pertain to portions of the scope that are agreed to be maintenance, repair or renovation are the responsibility of the District and will be accounted for separately from Project funds provided pursuant to this Agreement.
D.
The total extent of the State’s share will be based on the district academic facilities wealth index applicable at the time of the agreement of the scope of work as applied by the Rules Governing the Academic Facilities Partnership Program. It will not be adjusted during the duration of the Project.
VI.
THE PROJECT CONSTRUCTION FUND 

A.
The District shall identify and describe any fund or account, other than the Project Construction Fund that is related to the Project.  The District shall include in the project fund, sufficient funds as required by law, for issuance of trade contracts during the duration of the project.
B.
The District shall be responsible for distributing moneys from the Fund upon receipt and approval of proper invoices. 
C.
Transactions involving the Fund shall be restricted to: 1) payments for design and project management services, 2) payments to contractors, 3) purchases related to the project, 4) transactions authorized for establishing and administering the investment accounts and construction administration. 

No Project Fund moneys shall be spent for any items inconsistent with the provisions of the Arkansas School Facility Manual and Division policies, unless a variance is approved by the Division.

D.
The District shall not transfer moneys from the Fund, investment earnings credited to the Fund, to any other fund or account except as permitted by this Agreement or with the written approval of the Division.  
E.
The District shall provide a full accounting of the Fund, upon request of the Division. The Division reserves the right to audit the Fund, or any expenditure related to the Fund or the Project.
F.
The contingency reserve portion of the construction budget shall be used to pay only costs resulting from unforeseen job conditions, to comply with rulings regarding building and other codes, to pay costs related to design clarifications or corrections to contract documents, and to pay the cost of settlements and judgments related to the Project, unless otherwise approved by the Division.

G.
 If the Construction Fund, including all investment earnings credited to the Fund, and any interest earned through completion of the Project, becomes depleted by payments of proper Project costs, the District and the Division shall complete the Project, with each contributing additional funds in proportion to their respective financial participation percentages for the Project.   
H. This Agreement will be declared null and void and the State will have no further obligation to provide state funds to the District for the new construction Education Project that is the subject of this agreement if the District fails to raise local resources and apply local resources toward the new construction Project as provided under this agreement.

VII.
LOCALLY FUNDED INITIATIVES 

A.  Locally Funded Initiatives (LFI) are defined as portions of a project not subject to this Agreement, referencing additional construction which is determined to exceed the standards in the Facility Manual, maintenance, repair or renovation, which may be ongoing at the same time either within or outside the context of the design-construction contracts for which the state is not participating. Should this occur, as part of design-construction contract process, all portions of the contract administration section contained herein shall apply.
B.
The District agrees to assume all financial responsibility for the LFI and establish a method to account for all the local resources supporting LFI separate from the Project funds. The Division and the District will agree as noted herein to the cost associated with the LFI to include, but not limited to pro-rated: design fees, construction and or construction management fees, reimbursable expenses and operational cost.
C.
The District agrees to locally fund the following scope and budget associated with a new construction project. 

(A description of the Locally Funded Initiative would be included here. 

Statement of district LFI amount: ($__________________)

VIII.
 CONTRACT ADMINISTRATION 
A. The District shall competitively bid, execute and administer contracts for construction on the Project and all other contracts as necessary, in compliance with State of Arkansas bidding procurement laws in place at the time of bid.  It further agrees that it will follow all state and local government procurement and construction codes, Division policies and manuals regarding any procurement actions, administration and execution of design and construction contracts. Both parties further acknowledge that this agreement is in addition to and not to replace any state annotated codes, policies or rules governing state procurement practices and contract administration.
B. The Division will recommend contract formats for projects of varying size and estimated cost. Additionally it shall be responsible for reviewing contracts for Architects, Engineers, Construction Managers and Construction, prior to award, and be notified and monitor the fees negotiated.  

C. The Division shall provide required contract clauses for the Architect and the Project Manager.  If the District chooses to use its own form of Agreement for the Architect/Engineer or Construction Manager, the District’s Agreement shall contain the clauses listed, as applicable, in Appendix C.  

D. The Division shall provide an Invitation for Bids and Special Clauses for use by the District (Appendix D). The Standard Conditions of Contracts for Construction in effect at the time of the applicable bid advertisement for the Project shall apply to the Project.
E. Any proposed changes to the plans or scope of the Project that affects the Project budget cost, Project length or Facility Standards shall be brought to the attention of the Division.  All Change Orders shall be reviewed by the Division prior to execution, pursuant to state law.
F. The Division reserves the right to conduct on-site inspections of the new construction as frequently as deemed necessary to insure the prudent and resourceful expenditure of state funds.

G. The District shall provide to the Division for review, at the time of bid opening and prior to award, the bid results and an updated construction schedule that may be recommended as a result of the bidding process. The District will be responsible for all administrative measures of the bidding procedures. 
H. Should this Project not be completed, through no fault of the District, the State and the District will share liability and recovered losses and damages to the extent of the original Agreement. Should this Project not be completed due to the fault of the District, the State reserves the right to recover its total loss from district financial balances.

I. The Division will make final payment to the District upon receipt of the final invoice submitted to the District by the contracted service provider. Final invoice will indicate: (1) original contract price, (2) changes to cost (3) final contract cost and be certified for payment in accordance with District policy.
J. This agreement will be declared null and void and the State will not have any obligation to provide State funds to the District for the new construction project, that is the subject of this agreement, if the District fails to execute this agreement or if the District fails to adhere to any of the conditions of the agreement or if the District fails to comply with any and all state laws regarding school construction.

IX.  MAINTENANCE OF COMPLETED FACILITIES
Upon completion of the Project, the District will certify that the maintenance of any new facility is included in the District’s overall maintenance plan.  

In witness whereof, the parties have executed this Agreement on the date(s) set forth below. 
By: 
_____________________________
By: _____________________________


                       Superintendent 
 Director, Public School Academic


 Facilities and Transportation


___________________________________


                       School District

Date: ________________________
Date: _______________________

PSAFT Long Form 1 

May 9, 2007
NSTRUCTIONS FOR THE SUBMISSION OF APPENDIX A:

Appendix A is to be initially submitted with the signed Partnership Agreement, with anticipated Scheduled Submission dates. This submittal will only include those dates the District has identified as milestone dates in its planning. It is intended that the District and Division will update this Appendix as the project proceeds, and will be adapted to be project specific.

Program Requirements:

The program requirement is a narrative explanation that expands on the Partnership Application Scope of Work and more accurately defines that scope. It should include educational specifications, if adopted, and any written scope of work, given the design firm, from which to begin the project development process. It will include, as applicable: Project Programmed Budget, Project Schedule, Variance Application and LFI Information.

School Construction Approval Form:

This Approval Form is required in accordance with Arkansas Code Annotated    6-11-105, 6-20-1406, 6-20-1407, 6-21-109. It will include certification or submittal of the following elements: Assurance Impact Statement, Annual Equity Report, Financial Assurance Statement.

Site Review Statement:

If the Partnership Project site, which is the subject of the Partnership Agreement was acquired specifically for this project, or future projects, then a statement of compliance with the Facility Manual must be submitted. As a minimum it should include the size, location with relation to other district assets and purchase considerations.

Construction Method Form:

The Construction Method form will be filed with DPSAFT.

Draft Architect or Engineer Contract:

The proposed Architect/Engineer Contract will be submitted in Draft form for review by DPSAFT. It will be filled out in its entirety to include the fee arrangement and specific clauses as required by the Partnership Agreement.

Draft Construction Manager Contract: 


The proposed CM Contract will be submitted in Draft form for review by DPSAFT. It will be filled out in its entirety to include the fee arrangement and any specific clauses as required by the Partnership Agreement.

Schematic Design Phase:

The Schematic Design Phase should show the very preliminary program requirements in graphic form.  As a minimum, they should be single line drawings with dimensions and labeled as to functional area. (If new facilities) depict the general building footing and support areas, (If building systems) depict the major components and location. The submittal will include; Preliminary plans, Variance information, Revised Cost Estimates and Schedules.

Design Development Phase:

The Design Development Phase will include submittals by the District as the plans develop. DPSAFT should be appraised of all major project reviews and any proposed changes to Cost Estimates, Schedules, LFI Information and Facility Manual conflicts. A set of Design Development plans and specifications will be submitted to DPSAFT when reviewed by the District. If the Partnership Project is a new or add on facility the Design Development plan and specifications will include the items identified under Design development Contents..
Construction Document Phase:

The Construction Document Phase will include the submittal, by the school district, of plans to State Fire Marshall, Department of Health, Arkansas Building Authority and local Governmental Authorities. This stage also includes a submittal of full plans and specifications accompanied with Project Budget and Cost Estimate updates and Project Schedule update to DPSAFT. Plan review comments and any corrections, if necessary, will also be submitted when complete. 

Bidding or Negotiation Phase:

One complete set of bid documents (with corrections) will be submitted to DPSAFT for review. The tabulation of bids and the Draft Construction Contract will be submitted to DPSAFT prior to contract award. Should the bids exceed limitations as contained in Arkansas Code Annotated 22-9-203, the District will review their financial program and propose to DPSAFT a recommended course of action, as discussed in paragraph 7 of Appendix C.

Construction Contract  Administration Phase:

The administration of the project is the responsibility of the District. Payment requests to the State will be made in accordance with the Partnership Agreement. Each payment request will be accompanied by an Architect and Contractor invoice (certified by the Architect for payment) and a short project status report which will include, but not limited to: (1) Current project status, including percent of project completion (2) Significant accomplishments since last report, (3) Changes in construction time, (4) Anticipated cost changes, and any information the district deems pertinent to the project. DPSAFT will review any contract changes as outlined in the Partnership Agreement.

Project Closeout Documents:
Upon project completion, final inspection by the District, receipt of all final documentation (to include operating manuals, warranties, occupancy permits), correction of punch list items and final invoice, the District will forward to DPSAFT a certification that the project requirements have been met, the project accepted by the District and final payment invoices received. The submittal to DPSAFT will include a report of actual expenditures in the categories originally submitted as part of the Program Requirement Section.

Design Development Contents:
Documents submitted during the Design Development Phase will be from the following list. Items to be included will be project specific.

Architectural

· Dimensioned floor plans indicating structural bay sizes and overall building dimensions.  Floor plan should show dimensions and final partition locations including all openings.

· Exterior and core wall sections showing final dimensional relationships, materials and component relationships.

· Floor plan should show all fixed and loose equipment.   

· Preliminary room finish schedule identifying all finishes.

· Exterior door and hardware schedule showing door, frame and hardware type.

· Site plan including grading and site utilities, utility connection points and a storm water management design.

· Preliminary development of details and large scale plans and sections.

· Outline specifications indicating manufacturers and suppliers.

· Preliminary reflected ceiling including ceiling grid, light fixtures and all devices that penetrate or are mounted upon finished ceiling.

· Interior movable furniture, office equipment, demountable partitions and system furniture, layouts for all departments and floors including proposed building signage system.

· Gross and net area calculations by department to determine compliance with program of requirements.

· Outline specifications including selected acceptable manufacturers.

Structural

· Floor plan with all structural members located and sized.

· Preliminary footing, beam, column and connection schedule.

· Establish final building elevations.

· Outline specifications including acceptable manufacturers

· Foundation drawings.

Plumbing & Mechanical

· Heating and cooling load calculations for reach individual space include cooling requirements for heat loads generated by equipment, personal computers, etc.

· Mechanical equipment schedule indicating size and capacity.

· Plumbing fixtures schedule.

· Floor plans showing mechanical equipment and plumbing fixtures.  All equipment and fixture should be shown and located.

· Floor plans showing main ductwork distribution, branch ductwork and plumbing piping.  All ductwork and piping should be located and sized to coordinate with structural framing system.

· All ceiling mounted devices should be located.

· Legend showing all symbols used on drawings.

· Outline specifications including selected acceptable manufacturers.

Electrical

· Floor plan locating all power consuming equipment with a description of the equipment load characteristics.

· Estimate total electrical load, confirm Facility Manual required excess capacity.

· Floor plan showing all major electrical equipment which shall be dimensioned and drawn to scale.

· Site plan showing preliminary site lighting design with and fixture type designation.

· Outline specifications including acceptable manufacturers.

· Floor plan showing lighting layout, power, telecommunications and office automation devices and switches with preliminary circuiting.

· Light fixture schedule should be finalized.

· Estimate interior electrical loads for systems furniture, receptacles, lighting, food service equipment and any other special use areas.

· Preliminary distribution panel schedule.

Any other information specific to any project that may be needed by the Division. 
INSTRUCTIONS FOR THE SUBMISSION OF APPENDIX B:

Appendix B: (Part 1), Column A will be submitted initially with the Agreement when forwarded to the Division. It will indicate the elements of the budget amounts for all expected expenditures. It is intended to be a 1 time submittal but may be updated as if new requirements of expense are identified.

Appendix B: (Part 1), Column B will be submitted upon project completion and closeout. It will indicate all actual expenditures attributed to this project.

Appendix B: (Part 2) will be submitted with each payment request to the state. It will indicate the areas noted and will be accompanied by contract invoices.

Appendix B: (Part 3) will be submitted with each State Payment Request and provide the project status information.
APPENDIX C:                                                                                                     (6/24/06)
(The Division of Public School Academic Facilities and Transportation (DPSAFT) establishes the contract form or format for District contract agreements. It additionally requires the inclusion of certain clauses for the various contracts Districts may use for their projects. The following clauses are required in District – Architect Agreements for projects with no Construction Manager. These clauses are to be included in all Architect-Owner contracts regardless of basic format).
1.  The Architect shall perform the responsibilities of this Agreement as representatives of both the District and DPSAFT, and as such, shall make decisions that protect the interests of all.
2.  The Architect shall be currently licensed to practice in Arkansas, and shall carry general liability, workmen’s compensation, errors and omissions and business auto insurance coverage as provided below:

A. Insurance. The insurance required to be maintained by the Architect pursuant to this Article shall be maintained with insurance companies having Best Insurance Reports rating of “A-” or better and a financial size category of “IX” or higher, or if not rated by Best Insurance Reports, a Standard & Poor’s claims paying ability rating of “BBB+” or higher (or comparable rating by any other rating entity reasonably acceptable to Owner).  Nothing contained elsewhere in this Agreement shall limit the obligations of the companies providing the insurance required by this Article VI under the policies relating to such insurance.  The Architect will be responsible for any deductibles with respect to any insurance maintained.

B. Casualty Insurance.  Except when a modification is requested in writing by the Architect and approved in writing by the Owner, the Architect shall carry and maintain at the Architect's cost, with companies authorized to do business in Arkansas, all necessary liability insurance (which shall include as a minimum the requirements set forth below) during the term of this Agreement: 


Worker’s Compensation/Employer’s Liability.  The Architect shall procure and maintain Worker’s Compensation insurance in accordance with all applicable Federal and state law together with both an “all States” Endorsement and a Voluntary Compensation Endorsement.  Employer’s Liability will have a minimum limit of (AMT) dollars ($AMT);

Commercial General Liability.  The Architect will provide Commercial General Liability coverage written or an “occurrence” basis, including coverage for premises operations, explosion, collapse, and underground hazards, products/completed operations with minimum limits of (AMT) dollars ($AMT) [or project-specific] in a combination of primary, excess or umbrella layers.  Owner shall appear as an additional insured up to (AMT) dollars ($AMT) [or project-specific].  The policy will also contain a cross-liability of severability of interest endorsement and a three-year extension of coverage following final completion;


Comprehensive Automobile Liability.  The Architect shall procure and maintain Comprehensive Automobile Liability insurance, including coverage for liability arising out of the use of owned, non-owned, leased or hired automobiles for performance of this Agreement.  As used herein, the term “automobile” means any vehicle licensed or required to be licensed under the applicable state vehicle code.  The Comprehensive Automobile Liability insurance shall meet the minimum State of Arkansas policy limits

C. Project Professional Liability Insurance.  For all Projects with a Construction Budget of $5,000,000 or more, the Architect shall, in consultation with the Owner, obtain proposals for project specific professional liability insurance to cover the Architect and any Consultants ("Project Professional Liability Insurance") in an amount of not less than [Project Specific].  The term of coverage of such insurance will include the design period, the construction period and a period of no less than two (2) years after the Contract Completion.


D. Professional Liability Insurance.  When the Owner does not elect to procure Project Professional Liability Insurance, and subject to the Owner’s waiver or modification of Professional Liability Insurance upon written request of the Architect, the Architect shall maintain insurance to protect against claims arising from the performance of the Architect's services caused by any negligent acts, errors or omissions for which the Architect is legally liable ("Professional Liability Insurance").  Except when a waiver is approved by the Owner upon written request of the Architect, such Professional Liability Insurance shall be in an amount not less than $1,000,000 per claim and in the annual aggregate.  The Architect shall keep such insurance in effect for so long as the Architect may be held liable for its performance of services for the Project.  If the Professional Liability Insurance is written on a claims-made basis, such insurance shall have a retroactive date no later than the date on which the Architect commenced to perform services relating to the Project.  The insurance company issuing the Professional Liability Insurance policy must be authorized to do business in Arkansas and have a rating of at least A status as noted in the most recent edition of the Best's Insurance Reports.

3. The Architect shall provide all services in accordance with applicable Sections of the Arkansas Code and any applicable state rules and regulations, any applicable federal and local statutes, ordinances, rules and regulations, the applicable Announcement issues pursuant to Arkansas Code, the appropriate edition of the Standard Conditions of the Contract for Construction, the Architect’s Technical Proposal for this Project, the current edition of the Arkansas School Facility Manual, and any additional provisions described in the attachments, exhibits and/or Special Conditions of this Agreement.

4. The Architect is responsible for employing all necessary consultants to execute the project. Such professionals will be licensed architects and engineers qualified to practice the building discipline for which they are employed. The performance of its Consultants as it would be if it had rendered these services itself. Architectural fees will be inclusive of all consultants unless specifically noted otherwise by the owner.

5. The Architect shall be responsible for processing any conditional use permits required. Such processing will be included within the fee structure of the contract and the allowance for reimbursable expenses.

6. The Architect shall prepare and submit a Pre-Bid Report for the District’s approval a minimum of four (4) weeks prior to the date set for Public Bid Advertisement.  The Pre-Bid Report shall include: (1) establishment of the bid date; final working drawings and Project specifications; the Final Cost Estimate; The Project Schedule; the status of governmental approvals and permits; a review of the availability of appropriate categories of labor required for all phases of the Work; recommendations of the release dates for bidding documents and the duration of bidding period for the Project. The Architect shall forward to the DPSAFT one record copy of the District-approved Pre-Bid Report.

7. If the Construction Budget is exceeded by the total of the lowest responsive and responsible bids and any legally negotiated prices for the Project, the District shall, take those actions as allowed by A.C.A 22-9-203, at its option, (1) approve in writing an increase in the Construction Budget, if the District is solely capable of financing 100% of the necessary increase; (2) authorize re-bidding or renegotiation for some or all parts of the Project within a reasonable time without an increase in the Construction Budget; (3) abandon the Project, in whole or in part, and terminate this Agreement in accordance with the agreed terms and conditions; (4) cooperate in the revision of the Scope of the Project to reduce the actual cost of construction to the Construction Budget. The Architect shall modify the Approved Program of Requirements, the Contract Documents, the Final Cost Estimate and the Project Schedule as required by the option exercised, and submit those revised items for the District’s approval. The Architect shall then cooperate in any necessary bidding or negotiation.  The Architect’s responsibilities within this provision shall be performed without additional compensation. The Architect shall forward to the DPSAFT a notice copy, indicating District approval, of the District’s exercised option.

8. The Architect shall be responsible for assistance to the District in the selection of all contractors and sub-contractors during the bidding phase of the contract. 

9. The Architect shall be responsible for assistance to the District in any negotiation with contractors resulting from bids of proposals exceeding the Final Detailed Estimate of Construction Cost.

10. The Drawings and Specifications produced by the Architect shall not contain Design Errors and/or Omissions that cause the Construction Budget to be increased by more than three percent (3%) for new construction or five percent (5%) for renovation/repair/addition construction, through the issuance of additive Change Orders to the Contractor(s) during the Construction Phase. In addition to any other remedy provided by law, the Architect shall be held liable for ten percent (10%) of all Design Omission Change Order costs, once the cumulative value of such Design Errors and/or Omission Change Order costs have exceeded the appropriate three or five percent (3% or 5%) of the Construction Budget threshold.

11. The Architect shall assist the Owner in determining dates of Partial Occupancy of the Work or portions thereof designated by the Owner and shall assist in obtaining any necessary temporary occupancy or other certificate from any applicable government authority.
12. The Architect shall be required to re-inspect the project, fully and completely, at approximately eleven months after the date of substantial completion, or otherwise prior to the expiration of general warranty as directed by the District. The Architect shall report all deficiencies uncovered during this inspection and will be responsible for monitoring the correction of the deficiencies to a complete and satisfactory level for acceptance. The Architect shall provide to the DPSAFT a notice copy, indicating District receipt and approval, of the warranty inspection and satisfaction of such.

13. The owner shall have the right to examine, copy and audit the books and or other financial records in possession of the architect relating to this contract at any times deemed necessary by the owner.

14. The architect will be responsible for making revisions to the drawings and specifications or other documents when such documents are; (1) found to be inconsistent with approvals or instructions previously given by the owner, (2) required by the enactment or revision of codes, laws or regulations subsequent to the preparation of such documents.

15. The architect will provide “as built’ drawings, copies of all shop drawings, manuals and instructional texts at the final acceptance of the project by the owner, and will be a condition of final contract or payment.

16. The architect fee will be inclusive of all elements of the projects and will be based on the construction cost of all aspects designed by the architect, or modified, changed regardless of cause by parties. Separate contracts, in conjunction with this project, for which the owner contracts separately for which the architect had no direct responsibility and or owner furnished equipment will not serve as the basis for fee calculation in this agreement.

17. Should this project be terminated, through no fault of the architect, the total of fees (including reimbursable expenses) will be paid the architect compliant  with the fee structure in the agreement and based on the budgeted amount by the owner.

(Where the district uses the AIA standard form of contract the Division requires the following contracts be used for the District – Architect agreement with clause modifications as noted).
AIA 141 Contract: To be used for engineer design services. Form will be modified to reflect engineer in lieu of architect. Both Section 1 and Section 2 will be used.

AIA 151 and AIA 201: To be used for projects whose budget exceeds $1,000,000 or where there is joint maintenance, repair and LFI new construction combined regardless of contract value. All clauses in this appendix will be included and as such modify and or supersede standard AIA clauses. 


Design fee appropriation will be as follows: Section 11.2.2



Schematic design Phase:


15%



Design Development Phase:

20%



Construction Documents Phase:

40%



Bidding or Negotiation Phase:

10%



Construction Administration Phase:
15%
AIA 155: To be used for projects whose estimated cost is under $1,000,000 regardless of the type of design (unless the projects are complicated or require close Architect/Engineer supervision). All clauses in this appendix will be included and as such modify and or supersede standard AIA clauses. 


Design fee appropriation will be as follows: Section 6.2



Schematic design Phase:


15%



Design Development Phase:

20%



Construction Documents Phase:

40%



Bidding or Negotiation Phase:

10%



Construction Administration Phase:
15%
(The selecion of the construction contract is at the discretion of the district. DPSAFT, will upon request, provide general conditions for a construction contract to be included should the district decide to develop its own contract. In such instances all general and special conditions will be included. Should the district decide to use a standard AIA construction contract the DPSAFT requires the following contract be used for the District – Contractor agreement)
AIA 101: To be used for projects where the final bid amount exceeds $250,000, that require Architect/Engineer oversight.

AIA 105 and AIA 205: To be used for projects where the final bid amount is less than $100,000 with little or no Architect/Engineer oversight.

AIA 107:  To be used where the final bid amount is between $100,000 and $250,000 that require Architect/Engineer oversight. EXCEPTION: When the bid documents contain A201 – 1997 General Conditions of the Contract for construction. (use AIA 105).
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(The District may use the invitation for bids contained in this appendix or it may use one which it has originated.  Should the invitation for bids used in the procurement process for the Partnership Project subject to this agreement not contain the paragraphs as noted here, then it will be amended to reflect these paragraphs). 

INVITATION FOR BIDS

SECTION I:  GENERAL INSTRUCTIONS, TERMS AND CONDITIONS

These General Instructions, Terms and Conditions and any special terms and conditions become part of any contract entered into in the event any part or all of the bid is accepted by the (Name) School District.  Any special terms and conditions included in the Invitation for Bids override these general instructions, terms and conditions.

DEFINITION OF TERMS

IFB shall mean Invitation for Bids.

The words vendor, bidder, offerer, company, proposer and contractor may be used synonymously in this document.

The terms “District” or “Owner” are used interchangeably and refer to the (Name) School District.

SUBMISSION OF BID

Bids must be submitted to this office using the forms included on or before the date and time specified for bid opening.  Each bid should be placed in a separate envelope completely and properly identified using the enclosed mailing label reflecting bid number, bid title and bid opening date/time.  Late bids will not be considered under any circumstances.

Failure to sign the bid may result in disqualification.  The person signing the bid should show title or authority to bind his/her firm to a contract.  Signature must be in ink.  Bid must be completed in ink or typed.

ASSIGNMENTS: (Para. To be used if AIA 105 or 107 contracts are used):

Neither this contract nor any interest therein nor claim thereunder may or shall be assigned or transferred by the contractor except as expressly authorized in writing by the District.  No contract, subcontract or agreement shall be made by the contractor with any other party for furnishing any of the product, work or services herein contracted without the consent of the District.

CONFLICT OF INTEREST

By submitting a bid, the contractor represents and warrants that no director, board member or employee of the District is in any manner interested directly or indirectly in the bid or contract which may result from the bid or in any of the expected profits which might arise therefrom; further, that no attempt has been made to influence or gain favorable advantage by communicating directly or indirectly with any official of the School District.  It is understood that any action taken which might tend to degrade the integrity of the competitive bidding process will be considered as grounds for disqualification or a breach of this contract.

CONTRACT CHANGES

In no event shall any understanding or agreement, contract modification, change order or other matter which would constitute a deviation from the terms of this contract be effective or binding upon the District unless expressly stated and agreed to in writing executed by the School District Official possessing contractual authority for said district.

CONTRACT GUIDELINES

Offerers agree that a contract does not become effective until it is awarded and a written agreement, purchase order, award letter, or other notice to proceed is executed or issued by the District and the contractor.

INDEMNIFICATION AND LEGAL COMPLIANCE: (may be substituted by Para. 3.18 AIA 201-1997 contract).

The contractor shall at all times observe and fully comply with any and all Federal, State and local laws, statutes, orders, ordinances and regulations.  The contractor agrees to save, hold harmless and to indemnify the District, its agents, employees, officers and board members against any and all liability, losses, claims or costs of whatsoever kind or nature relative to the performance of the contract or any occurrence or accident in connection with inadequate design, breach of contract, material failure, default or the performance of any work, services or products supplied, pursuant to the award, whether to property or persons.  Further, contractor shall indemnify, hold harmless and defend the District, its agents, employees, officers and board members from any lawsuits, causes of action, claims, liabilities and damages, of any kind and nature, including but not limited to, attorney’s fees and costs, arising out of the performance of this contract whether attributable in whole or in part to any act, omission or negligence of the District, its agents or employees, including, but not limited to, any and all lawsuits, causes of action, claims, liabilities, and damages which the District, its agents or employees may sustain by reason of any failure by contractor to indemnify as provided herein, or any failure by contractor to otherwise perform its obligations pursuant to this contract, or by reason of the injury to or death of any person or persons or the damage to, loss of use of or destruction of any property resulting from work undertaken herein.

MINORITY BUSINESS POLICY

It is the policy of the (Name) School District that minority business enterprises shall have the maximum opportunity to participate in the District’s purchasing process.  Therefore, the District encourages all minority businesses to compete for goods, services, and construction contracts.

NON-COLLUSIVE AFFIDAVIT

By submitting a bid, the company and the individual personally signing the bid represent and warrant that such bid is genuine and is neither collusive nor made for or on behalf of any person not named, and that he has neither induced nor solicited any other company to place a sham bid nor directly or indirectly caused another company to refrain from or be unable to present a bid.

NON-DISCRIMINATION

The company shall not discriminate against, or segregate, a person or a group of persons on account of race, color, creed, religion, sex, sexual orientation, marital status, familial status, national origin, ancestry, disability or condition of acquired immune deficiency syndrome (AIDS) or AIDS-related complex in carrying out its duties and obligations pursuant to this agreement nor shall the company or any person claiming under or through the company establish or permit any such practice or practices of discrimination or segregation.  The company must include in any and all subcontracts a provision similar to the proceeding.

PENALTY FOR COLLUSION

If at any time it shall be found that the person, firm or corporation to whom a contract has been awarded has, in presenting any bid, colluded with any other party or parties, then, in the sole discretion of the District, the contract so awarded shall be null and void or considered breached and the contractor shall be liable to the District for any and all loss and damage of whatsoever nature, which the District may suffer and the District may seek a new contractor.

PROPRIETARY INFORMATION

All information submitted in response to this bid is public after the bid opening.  The bidder should not include as a part of the response to the invitation to bid any information which the bidder believes to be a trade secret or otherwise privileged or confidential.  If the bidder wishes to include such material with a bid, then the material should be supplied under separate cover and identified as confidential.  The District does not warrant or agree to, but will endeavor to, keep that information confidential.  Contractor acknowledges that information in the possession of the District may be subject to the provisions of the Arkansas Freedom of Information Act.

REJECTION OF BIDS

The District may reject any and all bids and may reject a bid of any party who has failed to perform, been unfaithful and/or delinquent in any former relationship with the District.  The District reserves the right to waive any irregularities or formalities in any solicitation or bid response.  The District shall be the sole judge as to which bid is best and, in determining that fact, may consider the contractor’s business integrity, financial resources, experience, facilities and/or capacity for performing the work.

RESERVATIONS

This IFB does not commit the District to award a contract, to pay any costs incurred in the preparation of a bid in response to this invitation, or to procure or contract for services or supplies.  The District reserves the right to accept, or reject, in part or its entirety, any bid received as a result of this IFB, if it is in the best interest of the District to do so.

SEVERABILITY

The finding or determination of any part or parts of the General Instruction, Terms and Conditions is void, unenforceable, invalid or voidable shall result in only that part being stricken with the remainder to continue in full force and effect.

STATEMENT OF EXPERIENCE AND QUALIFICATIONS

The company may be required, upon request, to prove to the satisfaction of the District that they have the skill, experience and the necessary facilities and financial resources to perform the contract in a satisfactory manner and within the required time.  If the evidence of competency is not satisfactory, the bid of such company may be rejected.

WITHDRAWAL OF BID

A bid may be withdrawn before the expiration of the time during which bids may be submitted, without prejudice, by submitting a written request for its withdrawal to the District Contacting Official.

(Special instructions, terms and conditions are to be included in the General Provisions of the IFB for the Partnership Project subject to this agreement).
SECTION 2: SPECIAL INSTRUCTIONS, TERMS AND CONDITIONS
BID GUARANTEE AND PERFORMANCE BONDS

Each bid will include with it a bid bond in the amount of 5% of the total bid offered.  It will be in the form of a cashier’s check or insurance surety bond (with Power of Attorney attached) made payable to the owner.  

If bid is over $20,000, a Performance and Payment bond will also be furnished by the successful bidder within ten (10) days after receipt of the (Name) School District intent to award notice.  Failure to furnish the required bonds may cause forfeiture of bid guarantee to the owner as liquidated damages.

The “Performance and Payment Bond” will be in the amount equal to 100% of the contract price as security for the faithful performance of this contract price and for payment of all indebtedness for labor and materials furnished or performed in connection with this contract.  The bond will be written by a surety company which is qualified and is authorized to do business in the State of Arkansas, according to A.C.A. 22-9-402(a)(b) and filing with said bond, his power of attorney as his authority.  The bond will be written in favor of the Owner and executed per Arkansas state law.  An original and two (2) copies of the bond must be furnished, with power of attorney attached to each.  The Contractor will file and record the original with the Clerk in the Circuit Court of (Name) County.  The Contractor is to pay all expense incidentals to file the bond.  The remaining two copies should be certified by the Clerk to evidence the filing of the original and these two copies submitted to the (Name) School District. 
NO SMOKING POLICY

The (Name) School District has a No Smoking Policy on all school properties.

It is the policy of the Board of Education that all uses of tobacco and tobacco products, including smokeless tobacco, will be prohibited on all District facilities.  At no time will the use of tobacco products be permitted in classrooms, corridors, restrooms, locker rooms, work areas, cafeterias, offices, faculty lounges, gymnasiums, all other rooms and school grounds.

This policy applies to all Staff Members, Students, Visitors, General Contractors, Sub-Contractors, and Vendors.  This policy is strictly enforced without exception.

INSURANCE REQUIREMENT

After bids are opened, the apparent low bidder must provide proof of insurance within five (5) business days from date of request by the District.  Insurance must provide sufficient liability protection for all claims, whether direct or indirect, resulting from contractual operations.  Failure to submit an insurance certificate by the time provided may be cause for bid disqualification.  The following are recommended amounts for insurance coverage:  (The District reserves the right to lower/raise these coverages if it is in the best interest of the District).  

The (Name) School District must be named as additional insured, and the certificate must contain a clause that the insurer will not cancel or change the insurance without first giving the (Name) School District a minimum of 30 days prior written notice.

1. Workmen’s Compensation – Statutory Limits.

2. General Liability


General Aggregate - $2,000,000


Each Occurrence   - $1,000,000

Builder’s Risk – Fire Extended Coverage and Vandalism and Malicious Mischief Insurance:  The Contractor shall procure and maintain during the term of this contract and until work has been completed and accepted, Builder’s Risk, Fire Extended Coverage, Vandalism and Malicious Mischief Insurance for an amount equal to 100% of the insurable property value of the project less the cost of any excavation, brick, stone or concrete foundation, piers or other supports which are below the under surface of the lowest basement floor or where there is no basement, piers which are below the surface of the ground or underground flues, pipes or wiring,  said insurance coverage to be written in the name of the Contractor and Owner.

The required insurance must be written by a company licensed to do business in the State of Arkansas in accordance with A.C.A. 23-63 at the time the policy is issued.  In addition, the companies must be acceptable to the Owner and Owner’s agent.

CANCELLATION PROVISIONS: (May be substituted by Para. 14.2 AIA 201-1997).

Cancellation for Cause:  The District may cancel the contract at any time for breach of contractual obligations by providing the contractor with a written notice of such cancellation.  Should the District exercise its right to cancel the contract for such reasons, the cancellation shall become effective on the date as specified in the notice of cancellation sent to the contractor.

COMPLETION DATE

All work must be fully complete no later than (Date).  If work is not completed by this date, liquidated damages will be assessed.  

LIQUIDATED DAMAGES

Liquidated damages imposed against the contractor for failure to meet the final agreed upon completion date will be ($Amount) for each workday beyond the final agreed upon completion date.  The contractor shall be relieved of delays due to causes beyond his control such as Acts of God, national emergency, strikes, or fire.  The contractor must notify the District Contracting Official in writing, on a timely basis, of such developments stating reason, justification and extent of delay.  Weather days will be allowed to be used at the discretion of the contractor and the use of each weather day must be documented and filed with the District Contract Official within 10 days of such use. Weather days will be in accordance with the average inclement weather days as recorded by the National Weather Bureau for the geographical area of the contract.

PRICING

Bid hereinafter is understood to include all expenses, taxes, incidentals and overhead; including, but not limited to wages, fringe benefits, supervision, material and equipment costs and it is further understood that the bidder shall bear the sum of all supplies (except as otherwise specified) necessary or desirable in order to perform the work. Pricing shall be made on those considerations specified in the aforementioned instructions for an award.  No bidder may withdraw his bid for a period of 30 days after the date of bid opening.

AWARD OF CONTRACT

Bids will be considered on the basis of the price, however, the District reserves the right to establish the award criteria and to reject any or all and to award the Contract to the firm who, in the judgment of the District, is the best qualified to perform the work.
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