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(The Division of Public School Academic Facilities and Transportation (DPSAFT) establishes the contract form or format for District contract agreements. It strongly recommends the inclusion of certain clauses for the various contracts Districts may use for their projects. The following clauses are strongly recommended in District – Architect/Engineer Agreements for projects with no Construction Manager. These clauses are recommended to be included in all Architect/Engineer-Owner contracts regardless of basic format).

1.  The Architect/Engineer shall perform the responsibilities of this Agreement as representatives of both the District and DPSAFT.

2.  The Architect/Engineer shall be currently licensed to practice in Arkansas, and shall carry general liability, workmen’s compensation, errors and omissions and business auto insurance coverage as provided below:

	A. Insurance. The insurance required to be maintained by the Architect/Engineer pursuant to this Article shall be maintained with insurance companies having Best Insurance Reports rating of “A-” or better and a financial size category of “IX” or higher, or if not rated by Best Insurance Reports, a Standard & Poor’s claims paying ability rating of “BBB+” or higher (or comparable rating by any other rating entity reasonably acceptable to Owner).  Nothing contained elsewhere in this Agreement shall limit the obligations of the companies providing the insurance required by this Article VI under the policies relating to such insurance.  The Architect will be responsible for any deductibles with respect to any insurance maintained.

	B. Casualty Insurance.  Except when a modification is requested in writing by the Architect/Engineer and approved in writing by the Owner, the Architect/Engineer shall carry and maintain at the Architect's/Engineer cost, with companies authorized to do business in Arkansas, all necessary liability insurance (which shall include as a minimum the requirements set forth below) during the term of this Agreement: 

	Worker’s Compensation/Employer’s Liability.  The Architect/Engineer shall procure and maintain Worker’s Compensation insurance in accordance with all applicable Federal and state law together with both an “all States” Endorsement and a Voluntary Compensation Endorsement.  Employer’s Liability will have a minimum limit in accordance with Arkansas State Law.

	Commercial General Liability. (This clause is applicable in those contracts where the architect or engineer acts as the principal administrator of the construction contract; otherwise it will be included in the construction management contract).  The Architect/Engineer will provide Commercial General Liability coverage written or an “occurrence” basis, including coverage for premises operations, explosion, collapse, and underground hazards, products/completed operations with minimum limits of (AMT) dollars ($AMT) [or project-specific] in a combination of primary, excess or umbrella layers.  Owner shall appear as an additional insured up to (AMT) dollars ($AMT) [or project-specific].  The policy will also contain a cross-liability of severability of interest endorsement and a three-year extension of coverage following final completion;

	Comprehensive Automobile Liability.  The Architect/Engineer shall procure and maintain Comprehensive Automobile Liability insurance, including coverage for liability arising out of the use of owned, non-owned, leased or hired automobiles for performance of this Agreement.  As used herein, the term “automobile” means any vehicle licensed or required to be licensed under the applicable state vehicle code.  The Comprehensive Automobile Liability insurance shall meet the minimum State of Arkansas policy limits

	C. Project Professional Liability Insurance.  For all Projects with a Construction Budget of $5,000,000 or more, the Architect/Engineer shall, if requested by the Owner, obtain proposals for project specific professional liability insurance to cover the Architect and any Consultants ("Project Professional Liability Insurance") in an amount of not less than [Project Specific].  The term of coverage of such insurance will include the design period, the construction period and a period of no less than two (2) years after the Contract Completion.

	D. Professional Liability Insurance.  When the Owner does not elect to procure Project Professional Liability Insurance, and subject to the Owner’s waiver or modification of Professional Liability Insurance upon written request of the Architect/Engineer, the Architect/Engineer shall maintain insurance to protect against claims arising from the performance of the Architect/Engineer's services caused by any negligent acts, errors or omissions for which the Architect is legally liable ("Professional Liability Insurance").  Except when a waiver is approved by the Owner upon written request of the Architect/Engineer, such Professional Liability Insurance shall be in an amount not less than $1,000,000 per claim and in the annual aggregate.  The Architect/Engineer shall keep such insurance in effect for so long as the Architect may be held liable for its performance of services for the Project.  If the Professional Liability Insurance is written on a claims-made basis, such insurance shall have a retroactive date no later than the date on which the Architect/Engineer commenced to perform services relating to the Project.  The insurance company issuing the Professional Liability Insurance policy must be authorized to do business in Arkansas and have a rating of at least A status as noted in the most recent edition of the Best's Insurance Reports.

3. The Architect/Engineer shall provide all services in accordance with applicable Sections of the Arkansas Code and any applicable state rules and regulations, any applicable federal and local statutes, ordinances, rules and regulations, the applicable Announcement issues pursuant to Arkansas Code, the appropriate edition of the Standard Conditions of the Contract for Construction, the Architect’s/Engineer Technical Proposal for this Project, the current edition of the Arkansas School Facility Manual, and any additional provisions described in the attachments, exhibits and/or Special Conditions of this Agreement.

4. The Architect/Engineer is responsible for employing all necessary consultants to execute the project. Such professionals will be licensed architects and engineers qualified to practice the building discipline for which they are employed. The performance of its Consultants as it would be if it had rendered these services itself. Architecture/Engineer fees will be inclusive of mechanical, structural and electrical consultants. Other consultants deemed necessary by the architect/engineer, and agreed to by the school district, will be employed by the architect/engineer and their fees to be considered reimbursable expenses unless specifically noted otherwise by the owner.

5. The Architect/Engineer shall be responsible for processing any conditional use permits required. Such processing will be included within the fee structure of the contract and the allowance for reimbursable expenses.

6. The Architect/Engineer shall prepare and submit a Pre-Bid Report for the District’s approval a minimum of four (4) weeks prior to the date set for Public Bid Advertisement.  The Pre-Bid Report shall include: (1) establishment of the bid date; final working drawings and Project specifications; the Final projected cost; proposed project timeline; the status of governmental approvals and permits; a review of the availability of appropriate categories of labor required for all phases of the Work; recommendations of the release dates for bidding documents and the duration of bidding period for the Project. The Architect/Engineer shall forward to the DPSAFT one record copy of the District-approved Pre-Bid Report.

7. If the Construction Budget is exceeded by the total of the lowest responsive and responsible bids and any legally negotiated prices for the Project, the District shall, take those actions as allowed by A.C.A 22-9-203, at its option, (1) approve in writing an increase in the Construction Budget, if the District is solely capable of financing 100% of the necessary increase; (2) authorize re-bidding or renegotiation for some or all parts of the Project within a reasonable time without an increase in the Construction Budget; (3) abandon the Project, in whole or in part, and terminate this Agreement in accordance with the agreed terms and conditions; (4) cooperate in the revision of the Scope of the Project to reduce the actual cost of construction to the Construction Budget. The Architect/Engineer shall modify the Approved Program of Requirements, the Contract Documents, the Final Cost Estimate and the Project Timeline as required by the option exercised, and submits those revised items for the District’s approval. The Architect shall then cooperate in any necessary bidding or negotiation.  The Architect/Engineer’s responsibilities within this provision shall be performed without additional compensation. Should the District exercise option (4) above, making major revisions to the Program Requirements, and requiring substantial revisions to the original program  requirements, original estimated budget or project timeline, then the architect shall be entitled to an equitable adjustment in compensation and expenses. The Architect/Engineer shall forward to the DPSAFT a notice copy, indicating District approval, of the District’s exercised option.

8. The Architect/Engineer shall provide assistance to the District in the selection of all contractors and sub-contractors during the bidding phase of the contract. 

9. The Architect/Engineer shall provide assistance to the District in any negotiation with contractors resulting from bids or proposals exceeding the Final School District Budget.

10. The Drawings and Specifications produced by the Architect/Engineer shall not contain Design Errors and/or Omissions that cause the Construction Budget to be increased by more than three percent (3%) for new construction or five percent (5%) for renovation/repair/addition construction, through the issuance of additive Change Orders to the Contractor(s) during the Construction Phase. In addition to any other remedy provided by law, the Architect shall be held liable for the entire cost of all Design Error Change Orders and held liable for ten percent (10%) of all Design Omission Change Order costs, once the cumulative value of such Design Omission Change Order costs have exceeded the appropriate three or five percent (3% or 5%) of the Construction Budget threshold. For Design Omission Change Orders only, the architect/engineer will not be held liable for that portion of the change order cost the owner would have paid had the work been originally included in the drawings and specifications.

11. The Architect/Engineer shall assist the Owner in determining dates of Partial Occupancy of the Work or portions thereof designated by the Owner and shall assist in obtaining any necessary temporary occupancy or other certificate from any applicable government authority.

12. The Architect/Engineer shall be required to accompany a contractors re-inspection of the project, fully and completely, at approximately eleven months after the date of substantial completion, or otherwise prior to the expiration of general warranty as directed by the District. The Architect/Engineer shall report all deficiencies uncovered during this inspection and will be responsible for monitoring the correction of the deficiencies to a complete and satisfactory level for acceptance. The Architect/Engineer shall provide to the DPSAFT a notice copy, indicating District receipt and approval, of the warranty inspection and satisfaction of such.

13. The owner shall have the right to examine, copy and audit the books and or other financial records in possession of the architect/Engineer firm relating to this contract at any times deemed necessary by the owner and reasonably convenient to the architect/engineer.

14. The architect/Engineer will be responsible for making revisions to the drawings and specifications or other documents when such documents are; (1) found to be inconsistent with approvals or instructions previously given by the owner, (2) required by the enactment or revision of codes, laws or regulations subsequent to the completion of the construction document phase.

15. The architect/Engineer will insure the following are provided the owner; “as built’ drawings, copies of all shop drawings, manuals and instructional texts at the final acceptance of the project by the owner, and will be a condition of final construction contract or payment. Architect/engineer will review and transmit to the owner.

16. The architect/Engineer fee will be inclusive of all elements of the projects and will be based on the construction cost of all aspects designed by the architect/Engineer, or modified, changed regardless of cause by parties. Separate contracts, in conjunction with this project, for which the owner contracts separately for which the architect/Engineer had no direct responsibility and or owner furnished equipment will not serve as the basis for fee calculation in this agreement.

17. Should this project be terminated, through no fault of the architect/Engineer, the total of fees (including reimbursable expenses) will be paid the architect/Engineer compliant with the fee structure in the agreement and based on the budgeted amount by the owner.

OWNER (DISTRICT) – ARCHITECT AGREEMENTS
(Where the district uses the AIA standard form of contract the Division requires the following contracts be used for the District – Architect agreement with clause modifications as noted). 
1. Owner (District) – Architect Design Contract: To be used for small projects and agreements between the school district and Engineer Firms.  Form to be modified to reflect engineer. AIA FORM: B105-2007
2. Owner (District) – Architect Design Contract: To be used for larger projects under $1,000,000 regardless of the type of design (unless the projects are complicated or require close Architect/Engineer supervision). AIA Form: B104-2007
3. Owner (District) – Architect Design Contract:  To be used for larger projects over $1,000,000. or where there is joint maintenance, repair and LFI new construction combined regardless of contract value. AIA Form: B101-2007
4. Owner (District) – Architect Design Contract: To be used for very large or complex projects. AIA Form: B103-2007

Design fee appropriation will be as follows: 
		Schematic design Phase:			15%
		Design Development Phase:			20%
		Construction Documents Phase:		40%
		Bidding or Negotiation Phase:		  5%
		Construction Administration Phase:		20%

OWNER (DISTRICT) – CONTRACTOR  AGREEMENTS
(The selection of the construction contract is at the discretion of the district. DPSAFT, will upon request, provide general conditions for a construction contract to be included should the district decide to develop its own contract. In such instances all general and special conditions, attached as Appendix D, will be included. Should the district decide to use a standard AIA construction contract the DPSAFT requires the following contracts be used for the District – Contractor agreement)
1. Owner (District) – Contractor Contract:  Where the basis of payment is a stipulated sum less than $100,000, and little to no Architect/Engineer oversight. AIA Form: A105-2007   
2. Owner (District) – Contractor Contract: Where the basis of payment is a stipulated sum exceeds $250,000 and that require Architect/Engineer oversight. AIA Form: A101-2007 
3. Owner (District) – Contractor Contract: Where the basis is a stipulated sum between $100,000 and $250,000 that require Architect/Engineer oversight. EXCEPTION: When the bid documents contain A201 – 1997 General Conditions of the Contract for construction. AIA Form: A107-2007

Note: General guidance: The District Contractor Agreement has to correspond to the District – Architect Agreement. Example: If you use AIA Form 101-2007, then you need to use AIA Form B101. A101 goes with B101 and so on. 

OWNER (DISTRICT) – CONSTRUCTION MANAGER  AGREEMENTS
1. Owner (District) – Construction Manager Contract: Where the CM provides only advisory services: AIA Form: A132-2009
2. Owner (District) – Construction Manager Contract:  where the CM provides both pre-design advice and performs as the CM during construction without a  guaranteed maximum price. AIA Form:  A134-2009
3. Owner (District) – Construction Manager Contract: where the CM provides both pre-design advice and performs as the GC during construction with a guaranteed maximum price. AIA Form: AIA Form: A133-2009

